RNATIONAL LAW

Y
4

JOURNAL OF INTI

N2, 2015 - N1, 2016

CadA0NaIMANLM LsIaA0CNL JIH6SCN

03. ®o39b0dg30mab Lob. Mmdamabob Lobgm8Bogm ®baggAHLaggda
Iv. Javakhishvili Tbilisi State University

N2, 2015 - N1, 2016

LadalladMANGM
LadaallCOL
ddnball

JOURNAL OF
INTERNATIONAL
LAW




03569 x%535b0330mab bob. mdaemabab LabgmdBogm ¢bogzgMboggGe
Lsg@masdmeabm bads@amab abbGod o, onMopaonmo gs39mGg§o

Iv. Javakhishvili Thilisi State University
International Law Institute, Faculty of Law

N2, 2015 - N1, 2016

CaodalladMaANLM
LCadasCOG
ddHbali

JOURNAL OF
INTERNATIONAL
LAW

adamaba, Thilisi,
2016



»LOgOMITMEOLm badsMmmamal gu@bama® Ladg3bogHm babasmab mEmgbmagseba godm393ss. dobdo bo-
3meagbomos MHmam 3 bogMmedmmabm Ladommmobes s bagmsedmmobm NEmmoghommdgdol 3Gmdemg-
33560, 5bg39 LodoMmggmmb 3obmbdgdmmdal bsjombgda.

J@bormo 3580bbgmos bagMmaedm@obm badstmmoab b3gnamab@gdobs s 330mbggmms gommm
BAobamaab.

© obey, 2016
ISSN 1512-0368



LIMIRVOIBNM 3MTIBNY

dodgzsMan Myes@mea
CI306 OLIILNIT
03. %3560330mab Lob. Mmdoeabob LabgmB8Bogm Mboggmbodgdn
(oby)
3m3sbAnmgdgma MgsdEmea
JIONIE06 6 IGNAIZNZ)
(L)
LaMgesdom gmmaganab BgzMgda:
0L TS 3ILSEILNT BHEN0] 30E0AIN0
599dogb@ab mboggmLodg@o, (ob)
Go&mgbgaL 9boggMLbodgde (Gnd0bgan) 3960 LNEBLIE()
N50JEN) 8 IH P I 3gmd@mbal ©boggMbodg@o (s3LGMsmas),
(o0bsm) mbmbols g3mbm3ngabs s 3mmo@ognma 3g(3-
IMELBIESN6I IIHIIZNS 60ggdob bymes (oo dG0dsbgoo)
(obm) 9SO bHIIT
3103896 MBI NS6() (oby)
969360 Labgmdbogm xbngg®mbadg@n (bmab- 05063 9 THRIITI
9o0) (ooby)
& IL01SE 5SFIPME0) 5 I () 3061170063961)
3ogmb bobgm3Bogm mb0ggMbod B0 (sdg6- 096 JaL 96039MboG G (Bobgao)
do0gobn)
BOARD OF EDITORS
Editor in Chief
LEvAN ALEXIDZE
Iv. Javakhishvili Tbilisi State University
(TSU)
Executive Editor
KETEVAN KHUTSISHVILI
(TSU)
Members of the Board:
RALUKA BESTELIU IRINE KURDADZE
Bucarest and N. Titulescu Universites (TSU)
(Romania) Rustam MAMEDOV
IRAKLI BURDULI Baku State University (Azerbaijan)
(TSU) DAvID PATARAIA

LAURI HANNIKAINEN (TSU)

University of Turku (Finland) GERRY SIMPSON

KONSTANTINE KORKELIA Melbourne University (Australia),
(TSU) London School of Economics and
VIGEN KOCHARYAN Political Science (UK)
Yerevan State University (Armenia) Exa SIRADZE
(TSU)



LOMRIZN CONTENTS

©3300 %30360, LogMMITMEELm LadsMmmab GMogdgb@s(300L Mebsdgommgy

3MBGIB(305 05 LOGNIIFENGOEO oottt
Davit Jaiani, Modern Concept and Grounds for Fragmentation of International Law .........................

356053 393mndgzoma, MoboD3nbs s AgnBybamgdmmdal babssmdwga g3Gm3ema
3m80boal (ECRI) Gmmo, Gbgonl 3gmg6e3000006 Jofmggmo 80gcs68gdals
3obmdM030 EI3MMG(300L Fog@Meb ©s39330Mgdom LogMmsdmambm bgas@ono

©053m 30053053006 BOFMYSEIABGBOIBN c.viiiiiiiiiiiiiici e

Mariam Kevlishvili, The Role of the European Commission against Racism and Intolerance
(ECRI) in Forming International Negative Stance towards the Fact of Massive Deportation

of Georgian Migrants from Russian Federation ..............coveoieoiiiiiciiiceeee e

domgs 330babadg, 3oMmsbes badaba, 3mmon(300b 580dg930b bagMmaedm@abm

06533MMIMMBS (5 BOJOMMIBIM 1.ttt

Shalva Kvinikhidze, Miranda Khabazi, Importance of International Police Attaché

Cooperation and Case Of GEOIGIA ........cccvveviieriieieeeeeeceeee ettt e e e b e ebe e baesrbessbeesseessaens

dg4ds d535330cma, Mgaombama® mbgbg sMbgdamo L3gnemyMa sb@nwal3Mndabszamma

24 9d0b G303 ©0b3MNBabs300L Dmgsmo 83Mdomgal BMBDY .o

Beka Dzamashvili, The Role of Special Regional Antidiscrimination Acts in Light

of General Prohibition of DISCHMINAtION .........c..ooooviiiiiiiieieeeeeee ettt seaaee e

60bm 3gMndgnman, sMgadgzgdal 3G0b(3030L gdbEMSG 0B mEammo go8mygbgds —
LogFMdMEOLm Ladmgam badsFmmal bmMIgdal dgacigds mEmmgamos

LOGAINIFMEOLM LOTIFMOIEMIOD .. s

Nino Berishvili, Extra-Territorial Application of the Principle of Non-Refoulement —

Comparing the Norms of the Law of the Sea with International Refugee Law...........c.ccccceeuvenrennenee.

06065 3m530330m0, 35630m061 535000 (FBM©N) §3MbmBn 30l 3Jmbg 43996930l

sbamabo: q3bernEo 0bggb@n30930b ©5(330L BEOBEIMGBIBN ecviviiiiiiiriiii
Irina Aghapishvili, Analysis of the Developing (Emerging) Economies: FDI Protection Standards ...

3300 %3b6mngMa, Joomdbsgnmgdal LogHmsdmmobm babsdsmmmb sf@ngmds

390 930b 396mMmB0gMgdal MOMBODY vt
Davit Jandieri, Activity of the International Court of Justice Related to the Legality of Walls ............



R5300) X5N961)

LYJIMO1O3MEOLM LOZIGOITOL BMHI33IEBEIBNAOL 019693IRMM3I
3M6GBIBVGBNO RO LOABIIITIBN

The Georgia v. Russia case is significant for another reason — it is an
example of the contemporary phenomenon of the same or similar legal
questions surfacing in diverse fora. This is a consequence of the dispersal
of responsibility for interpreting international law — especially human rights

law — among different judicial and quasi-judicial bodies.

[ ...] It has long been my view that the best way to avoid fragmentation of
international law is for us all to keep ourselves well informed of each oth-
er’s decisions, to have open channels of communication, and to build on
the cordial relationships that already exist among the courts in The Hague,

Strasbourg, Luxembourg, Arusha and so on.!
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DAVIT JAIANI

MODERN CONCEPT AND GROUNDS FOR FRAGMENTATION
OF INTERNATIONAL LAW

The Georgia v. Russia case is significant for another reason — it is an exam-
ple of the contemporary phenomenon of the same or similar legal questions
surfacing in diverse fora. This is a consequence of the dispersal of responsi-
bility for interpreting international law — especially human rights law — among
different judicial and quasi-judicial bodies.

[ ...] It has long been my view that the best way to avoid fragmentation of
international law is for us all to keep ourselves well informed of each oth-
er's decisions, to have open channels of communication, and to build on
the cordial relationships that already exist among the courts in The Hague,
Strasbourg, Luxembourg, Arusha and so on.?

Speechby Dame Rosalyn Higgins,

then President of the ICJ,Opening of the Judicial Year, ECtHR.

I. AN INTRODUCTION

In a contribution for the 1953 British
Yearbook, W. Jenks observed that “the conflict
of lawmakingtreaties [...] must be accepted as
being in certain circumstances an inevitable
incident ofgrowth” of international law. Jenks
urged the international lawyer “to formulate
principles forresolving such conflict when it
arises”. ?Dirk Pulkowski,LMU Munchen, notes-
that — in the five decades following Jenks’ vi-
sionary article,international law has witnessed
an even more radical process of functional spe-
cialization leadingto a debate on the alleged
‘fragmentation’ of international law.® He groups
the approaches to fragmentation studies can in
four broad categories.*

Almost 50 years after the abovementioned
words of W. Jenks, we find the issues of — Risks
ensuing from fragmentation of international law
(Gerhard Hafner) — as one of the Syllabus -on
Topics Recommended for the Inclusion in the
Long-term Programme of Work — in the Report
of the International Law Commission on the
work of its fifty-second session (1 May -9 June
and 10 July — 18 August 2000).5 In this Paper,
G. Hafneremphasizes that —

‘In recent times, particularly since the
end of the cold war, international law has
become subject to a greater fragmenta-
tion than before. A major factor generat-
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ing this fragmentation is the increase of
international regulations; another factor
is the increasing political fragmentation
along with growing regional and global
interdependence in such areas as eco-
nomics, the environment, energy, re-
sources, health, and the proliferation
of weapons of mass destruction. It can
therefore easily be assumed that, pres-
ently, there exists no homogeneous sys-
tem of international law.®
The present work will analyze the long pro-
cess that is presumed for the comtemporary
international law researchers by the name Frag-
mentation of International Law. The article, first-
ly, will identify the grounds, that individually or
more often in concert give the effect that is com-
pared by the scholars to the erosion of the law.
The article aims to take its reader to the
scientific concepts of the fragmentation pro-
cess, its alleged negative and also positive im-
pacts, in order to have a better impression con-
cerning the legal nature and practical effects
of fragmentation — an inherent process to the
international law and its development.

Il. THE GROUNDS

In order to understand the emergence of
legal discussion on the fragmentation issues,
firstly, we should look at the causes for frag-
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mented nature of international law, which has
been deemed, according to G. Hafner, as rea-
sons of creating different layers and subsys-
tems, which could conflict one with another —

(1)

(2)

(4)

()

Lack of Centralized Organs — the nature
of internationallaw as a law of coordination
instead of subordination, aswell as from
the lack of centralized institutions which-
would ensure homogeneity and conformity
of legal regulations.

Specializaton — According to Brownlie,
fragmentation resulting from specializa-
tion poses the most dangerous threat to
the coherence of international law;” This
development leads to “topic autonomy”
with strange results (environmentalists ne-
glecting State responsibility, human rights
advocates being unaware of the rules
concerning the treatment of aliens, etc.).
Accordingly, two principal threats to the
unity of international law surface: the type
of irregular specialization and political divi-
sions on particular issues.

Different Structure of Legal Norms — This
tendency is enhanced by the difference
of the structures of legal norms. Existing
international law faces at least three dif-
ferent legal structures: 1) classical inter-
national law consisting mainly of reciprocal
norms of synallagmatic nature;® 2) new de-
velopments of international law imposing
duties on States owed to individuals such
as norms protecting human rights; or 3)
duties owed to the community of States as
such participating in a given legal system.
Parallel Regulations — A further threat to
the unity of international law stems from
the parallel regulation on the universal
or the regional level relating to the same
matter. One example isthe Convention on
the Law of the Non-Navigational Usesof
International Watercourses35 which is op-
posed to theConvention on the Protection
and Use of TransboundaryWatercourses
and International Lakes elaborated by the
Economic Commission for Europe.®
Competitive Regulations — Generally,
this situation could also be engendered
bythe elaboration of different legal re-
gimes in differentinternational negotiation

(6)

bodies, both addressing thesame group
of States. Suffice it to say that there is
a competitionof regulations concerning
certain outer spaceactivities (e.g. distri-
bution of frequencies, common use)be-
tween the United Nations Committee on
the PeacefulUses of Outer Space and
International Telecommunication Union
(both already made attemptsto harmonize
their respective approach to this matter).
Enlargement of Scope of International Law
— On a more general level, this fragmented
nature of international law, according to
Dupuy and other scholars, is due to the
enlargement of the material scope of inter-
national law, a multiplication of actors, and
an effort to improve the efficiency of public
international obligations, with the estab-
lishment of some conventional and sophis-
ticated “follow-up” machinery, in particular
in the fields of human rights, international
economic law, international trade law, and
international environmental law. "
Different Regimes of Secondary Rules —
Developments in the past decades, how-
ever, havedemonstrated that the mere
existence of a multitude ofprimary norms
does not automatically and necessarily-
improve international and regional coo-
peration. Indeed, the growing number
of international primary norms haseven
resulted in increasing problems in re-
gard to theimplementation of the norms.
In order to avoid possible conflicts ensu-
ing therefrom,the States chose to equip
the primary norms with specialsecondary
norms which would have precedence over
thegeneral secondary norms of interna-
tional law. Thesespecial secondary norms
should ensure that the primarynorms were
respected, properly administered and vio-
lationsof the norms adequately met."2
Concluding the chapter, it is worth to men-

tion that all above given seven paragraphs are

a bit generalized but still may provoke a seri-
ous fragmentation process of in most fields of
contemporary international law. But especial
complexity can be observed if more than one
of the described grounds comes to the legal
scene. Unfortunately such scenarios can also
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be found in the practice of the modern interna-
tional community.

[ll. THE CONCEPT

Although there is no universally accepted
definition, international legal scholars maintain
that fragmentation consists of the develop-
ment of highly specialized fields of internation-
al law.”™ Accordingly, some acknowledge that
fragmentation is a technical problem rooted on
conceptual matters. Martineau, for instance,
writes that ‘the possibility of a debate on frag-
mentation presupposes that people disagree
on how the tension between unity and diver-
sity [in international law] is and should be man-
aged’." Others recognize that it is a technical
problem stemming from procedural matters.
Koskenniemi and Simma, for example, refer to
fragmentation as the manifold act of transposi-
tion of technical expertise from the national to
the international context.' Finally, others iden-
tify fragmentation with the interaction between
conflicting rules and institutional practices cul-
minating in the erosion of general international
law.'®

International legal scholars also argue that
fragmentation is a characteristic of modern
international law stemming from international
practice.” The MOX Plant case of 2006, for
instance, is regarded as a prominent example
of this phenomenon. The dispute concerned
the construction of a nuclear power installation
— the MOX plant — in Sellafield (United King-
dom)'® and involved three stages and three dif-
ferent jurisdictions.?

Koskenniemi and Lavranos argue that,
from the limited perspective of concerns of
fragmentation, in this case the ECJ’s decision
avoided the fragmentation of EC law without
taking into consideration other international
provisions relevant to the dispute.?' It thus con-
tributed to the perceived fragmentation of inter-
national law.?2

Other case law shows that functional re-
gimes of international law act like autonomous
regimes. In Kadi and Al-Barakaat, for example,
the ECJ held that implementation of provisions
of a UN Security Council’s resolution by EU
member states cannot violate certain basic hu-
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man rights that are protected under EU law. It
thus established the primacy of EU law over
other norms of international law. Likewise, in
the Beef Hormone case the Appellate Body of
the World Trade Organization (WTO) decided
that the precautionary principle developed un-
der international environmental law was not
binding under the WTO covered treaties, while
in EC-Biotech the WTO panel held that some
international treaties, such as the Biosafety
Protocol, represent non-binding informative
law that could be taken into account in inter-
preting WTO agreements.?®

Although the phenomenon of fragmenta-
tion may arguably be regarded as either the
precondition or the consequence of the emer-
gence of functional regimes of international
law, there is no agreement on which perspec-
tive is the correct one. Koskenniemi, for exam-
ple, argues that, given the structural nature of
autonomous regimes, the tendency of interna-
tional courts and tribunals to interpret interna-
tional law provisions from the perspective and
within the limits of their own jurisdiction contrib-
utes to an uncertain process of development
of international law.?* This topic would not be
covered by this paper because of its volume
and topicality.

Despite the fact that international lawyers
resort to different techniques to try to overcome
the phenomenon of fragmentation, there is no
agreement on the relationship between general
rules and special rules of international law. This
prevents the formulation of a universally ac-
cepted hierarchy of the sources of international
law, which would be used as the international
law of normative conflicts. Hence, fragmenta-
tion turns out to be a condition inherent to inter-
national law, that is to say, a phenomenon to be
managed rather than a problem to be solved.?®

For understanding the Concept on Fra-
gmentation, Simma in his ‘Perspective of a
Practitioner? firstly tries to figure out tree lev-
els (conceptions) of Universality. Initially he
turns to the ‘classical’ notion of universality of
international law, which —

‘means that there exists on the global
scale an international law which is valid
for and binding on all states. Universality
thus understood as global validity and
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applicability excludes the possibility nei-
ther of regional (customary) international
law nor of treaty regimes which create
particular legal sub-systems, [...]. But
all of these particular rules remain ‘em-
bedded’, as it were, in a fundamental
universal body, or core, of international
law. In this sense, international law is all-
inclusive.?”

Then comes, what Simma calls — second-
level universality —

‘a — wider — understanding of universality
responds to the questionwhether inter-
national law can be perceived as con-
stituting an organized whole,a coherent
legal system, or whether it remains [...]
a random collection of norms, or webs of
norms, withlittle interconnection.’

At a third level —

At a third level, universality may be taken
as referring to an — actual or perceived
— (changing) nature of the international
legal system in line with the tradition
ofinternational legal thinking known as
‘universalism’. A universalist approach to
internationallaw in this sense expresses
the conviction that it is possible, desir-
able, indeedurgently necessary (and for
many, a process already under way), to
establish a publicorder on a global scale,
a common legal order for mankind as a
whole.?

Universalismthus understood goes far be-
yond the addition of a layer of what Wolfgang
Friedmann®has termed the ‘international law
of cooperation’ to the body of the law.The con-
cept implies the expansion of international law
beyond the inter-state sphere,particularly by
endowing individuals with international person-
ality, establishing ahierarchy of norms, a value-
oriented approach, a certain ‘verticalization’ of
internationallaw, de-emphasizing consent in
law-making, introducing international criminal-
law, by the existence of institutions and proce-
dures for the enforcement of collectiveinterests
at the international level — ultimately, the emer-
gence of an internationalcommunity, perceived
as a legal community.® Indeed, international
law has undoubtedlyentered a stage at which it
does not exhaust itself in correlative rights and

obligationsrunningriously jeopardizing the sys-
tem they have created’.®

Concluding, Simma offers a more ‘techni-
cal’ explanation —

‘the phenomenon described as ‘frag-
mentation’ of international law is nothing
but the result of a transposition of func-
tional differentiations of governance from
the national to the international plane;
which means that international law to-
day increasingly reflects the differen-
tiation of branches of the law which are
familiar to us from the domestic sphere.
Consequently, international law has de-
veloped, and is still developing, its own
more or less complete regulatory re-
gimes which may at times compete with
each other.’

This ‘optimistic’ approach was not shared
by Prof. Koskenniemi, who discussed the fate
of public international law years earlier in the
modern law review.*’He begins a chapter dedi-
cated to Fragmentation with words — ‘But the
newdevelopments in the lawdid not point to
unity’. Hereby it is worth to mention that au-
thor reviews phenomenon of fragmentation in
separate chapter, apart from processes like —
Deformalization, Legal Pluralism and Constitu-
tionalisation.3®

When talking about possible reasons,
Koskenniemi concludes —

‘The more powerfully they [developments
in law] dealt with international problems
— problems of economics, development,
human rights, environment, criminal-
ity, security — the more they began to
challenge old principles and institutions.
Specializations such as ‘trade law’, ‘hu-
man rights law’, ‘environmental law’,
‘criminal law’, ‘security law’, ‘European
law’ and so on started to reverse estab-
lished legal hierarchies in favor of the
structural bias in the relevant functional
expertise. Even though this process was
often organized through intergovern-
mental organizations, the governmental
delegations were composed of technical
(economic, environmental, legal) experts
in a way that transposed the functional
differentiation at the national level onto
the international plane.®®
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‘It is this change towhich international
lawyershave reacted by speculating on the
‘dangers’ of incoherence, forum shoppingand,
perhaps characteristically,loss of overall con-
trol’ — he concludes and brings the example of
Tadiccase*® where in 1999 the ICTYChamber
replaced the standard of ‘effective control’ laid
down by the InternationalCourt of Justice (ICJ)
in the Nicaragua case,1986, as the rule gov-
erningthe accountability of foreign States over
acts of parties in civilwar by the farwiderstan-
dard of ‘overall control’. Judged against the
criminal lawyers’ professionalstruggle ‘against
impunity’, the old law seemed conservative and
State-centric,part of the problem rather than of
its solution — Koskenniemi adds.*'

For Koskenniemi — ‘The point of the emer-
gence of something like ‘international crimi-
nallaw’ or‘international human rights law’ (or
any other special law) is precisely toinstitu-
tionalize the newpriorities carried within such
fields.” Who shall decide if a political conflic-
twill take the formof conflict of jurisdictions?
Here he brings another prominent WTO and
ICJ,NuclearWeapons*’cases as an example.*?
Hereby, the choice of one among several ap-
plicable legal regimes is also addressed as sig-
nificant problem. Here the question of signifi-
cance for Koskenniemi refersback towhat the
relevant institution understands as its mission,
its structural bias.

If theWTO Appellate Body dealt with hor-
mone beef as a trade (instead of ahealth) is-
sue, this follows from the fact that it was con-
stitutionally mandated totreat it in that way.
Analogously, if the Inter-American Court of
Human Rightsdescribed consular protection
as a human right, this was perfectly coher-
ent fromthe perspective of the interests it was
called upon to protect.* Yet such prioritiesmay
not be so obvious when the institution is one
of general jurisdiction.Whenthe International
Court of Justice gave its opinion in the Wall case
(2004),%it had the choice to do this fromthe per-
spective of the laws of self-determination,self-
defense against terrorism and human rights/
humanitarian law.*The fierce disagreements-
about the opinion focus precisely on whether it
had made the rightchoice.*

In some cases, —
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There was no doubt that the matter
could be examined from the perspective
of'security’ as well as ‘human rights’.The
choice of the frame determined the deci-
sion.But for determining the frame, there
was no meta-regime, directive or rule.
The Court’'s reading of the applicant’s
rights from the perspective of consider-
ationsof securitymay ormay not be ap-
proved. But it can only be understood
onceit is viewed in terms of the Court’s
bias towards security.*®

The concern of legal fragmentation be-
comesmore evident when several institutions
seek to deal with a problem differentlyand
there is no such robust consensus or inter-
pretative practice.The questionof the possible
environmental effects of the operation of the
‘MOX Plant'nuclearfacility at Sellafield, United
Kingdom, as already mentioned in the previ-
ous chapter, has been raised at three different
institutions:an Arbitral Tribunal set up under
the United Nations Convention on theLawof
the Sea (UNCLOS), anotherTribunal under
the Convention on the Protectionof theMa-
rine  Environment of theNorth-EastAtlantic
(OSPARConvention)and within the European
Court of Justice under the EuropeanCommunity
and EuratomTreaties. Three rule-complexes
— the UNCLOS, theOSPARConvention, and
EC law — each address the same facts.Which
shouldbe determinative? Is the problemprinci-
pally about the lawof the sea, about (possible)
pollution of the North Sea, or about inter-EC
relationships? To pose suchquestions already
points to the difficulty of providing an answer.
Surely the case isabout all of these matters?
And yet, a choice has to be made between the
institutions,and its significance did not escape
theUNCLOSArbitral Tribunal:#®

... even if the OSPARConvention, the EC

Treaty and the Euratomtreaty contain-

rights or obligations similar to or identical

with the rights set out in [theUNCLOS],

the rights and obligations under these

agreements have a separate existence-
fromthose under [theUNCLOS].*°

Even if the institutions were to apply the

same rules, they would apply themdifferent-

lyowing to‘differences in the respective context
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object and purposes, subsequentpractice of
parties and travaux preparatoires’.?!

Abovementioned cases and not only, give
Koskenniemi and other scholars a firm ground
for the next conclusion — ‘Everything depends
on the bias of the institution.’®?

IV. EFFECTS

One of the first generalized list of negative
and positive effects of the fragmentation of in-
ternational law can be found at Hafner.

After more than a decade we can still say,
most of provisions on list, published by him in
Michigan Journal of International Law have not
changed significantly, what takes me to the
point that the fragmentation process is on the
same level. Neither can we suggest that like-
lihood of discovering new shortcomings has
been neutralized. This takes us to a conclu-
sion that fragmentation process, more or less,
does continue on the same level and since the
WWII after which it had been observed, has not
moved to the new stage.

A. Threat to the Reliability and Credibility
of International Law Primary Rules

As far as substantive law (in the sense of
primary rules) is concerned,we now face dif-
ferent regimes relating to the same issue. In
thisregard, legal regimes of a general nature
compete with regimes of a morespecific nature,
requiring rules such as lex specialis to resolve
contradictions.Growing sectionalism and re-
gionalism around the globe has led tothe cre-
ation of new regional legal regimes, often more
specific thanglobal regimes, geographically
and otherwise, and more general thannational
regimes. Such new legal regimes increase the
opportunities forfriction. Thus, sectionalism
and regionalism are powerful agents of inter-
nationalcooperation but are not necessarily
unmitigated blessings forthe development of
international law.%*

As shown above, multiple sets of inter-
national regulations may applyto a given situ-
ation. This diversity of applicable regulation-
snecessitates complex arguments about which
regulation to apply, andmay give rise to more
conflicts than were solved by the creation of
eachindividual legal regime.Diversity of prima-

ry rules could address specificproblems better
than a few global, universal regimes, leading
toincreased attempts at compliance by States
if they feel that compliancewill actually achieve
results. However, regardless of any positive
assessment of multiplicity, it inevitably risks
conflicts of obligations incumbenton a State.*

B. Secondary Rules

Fragmentation among the various regimes
of international procedurallaw, regimes intend-
ed to ensure the observance of primaryinterna-
tional law, is even more evident than fragmen-
tation in primaryinternational law. The focus
of international law has moved away fromthe
elaboration of substantive law of a general
nature, and towards thecreation of special re-
gimes and methods of enforcement. Dispute
settlement institutionshave proliferated.5®

Unfortunately, major problems arise when
a Statecould resort to different mechanisms
of enforcement (ranging from disputesettle-
ment to compliance mechanisms) in attempt-
ing to resolve oneproblem.Each enforcement
mechanism considers itself committed first of
allto applying only its own system or subsys-
tem of standards. Becausemost organs, in par-
ticular the treaty bodies, may only apply their
ownsubstantive law to disputes or situations
brought before them (except, forinstance, the
ICJ),States may engage in forum shopping, re-
sorting to themechanism that corresponds best
to their State interests.%”

Furthermore, a settlement reached byone
organ will only resolve adispute within that
system and not necessarily for the purpose of
anotheror the universal system. This fact could
therefore undermine any tendencytowards a
homogeneous international law and system
and couldengender an additional uncertainty of
the standards to be applied to agiven case.This
fragmented nature of judicial activity is aggra-
vated bythe lackof exchange of information be-
tween and among dispute settlement bodies.
It is difficult for one institution to become ac-
quainted with all theramifications of the judicial
reasoning of another body, in particular ifthe
activity is not made public.5®

Therefore Hafnerrightfully summarizes—

‘[tlhe recent proliferation of secondary
rules entails the risk of divergent solu-
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tions, which could undermine the author-
ity and credibility of such institutions and
of international law in general. While the
system of secondary norms underlying
the primary norms of international law
does have a common core that helps de-
fine the normative nature of international
law, the diversity of the system tends to
maintain or worsen the disintegrated na-
ture of international law and the interna-
tional system as a whole.’

C. The Positive Effect — Tailored Laws?

A growing specialization of international
regulations and regimes accommodates vari-
ous needs and concerns of theStates engaged
in international law-making, and States perceive
thattheir individual positions are better respect-
ed in these special regimesthan in the global
one. One may reasonably expect that, under
such circumstances,States will be more en-
couraged to comply with theseregulations and
regimes.Special regulations can betteraccom-
modate the special needs of certain situations.*®

A less-than-global approach seems par-
ticularly necessary when differentStates clearly
hold different beliefs about what basic values
shouldbe preserved by international regulation.
lllustration of these differentperceptions need
not refer to the clash of civilizations; the simple
fact ofreservations to human rights treaties suf-
fices. Another example is in theattempt to regu-
late the combat of terrorism; it is far easier to
find commonground for a regulation, particular-
ly a regulation defining terrorism,within a region
than in the universal context. Such specialized
regimes could even be used to progressively
develop international law and serveas a prec-
edent for a global regime.®

Although problems inevitably result from
the proliferation of specialregimes and regu-
lations, just as undoubted is the potential for
positiveeffects on compliance with international
law as well as on the stabilityand predictability
of international relations.®

1
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V. SUMMARY

The author began this article by seeking
the grounds which has taken international law
scholars to the exploration of what is today
named as a fragmentation of international law.
This paper has not advocated any practical or
theoretical benefits or obstacles caused by this
long process. The idea of afragmenting inter-
national law brings into question issues such
as the systemiccharacter of international law,
the lack of hierarchy, the absence of central-
ized institutions, and the problems of profes-
sional specialization, all of which have been-
particular points of debate for many decades.

Now we have the International Law Commi-
ssion Report, which says the problem has its
origins in the’diversification and expansion’ of
international law. But it does not mean to legal
researchers that it is a scientifically dead end.
Although the discussion of the fragmentation of
international lawhas only ‘just’ begun, it has al-
ready engaged many different groups and bod-
ies, which we find is the best way to conduct the
discussions and weight all pros and cons of it.

Present work echoes the rightful position
of fragmentation experts, thatthere is no one
single solution to the problem of conflict among
thefragments of international law. Paper repre-
sents we have different challenges so different
solutions are needed forprimary rules and for
secondary rules, accordingly one and uniform
way-out cannot be sought, as long as even the
concept of universality of international law is
not and cannot be seen equally by the subjects
of international law.

The goal identified, is important and com-
plex, in designinga workable mechanism of con-
flict avoidance for future terms, which cannot be
done withoutstudying the grounds of fragmen-
tation. We do hope this article will serve the re-
searchers interested in these issues of PIL as
astimulus for next legal question marks and of
course more scientific discoveries.

See <www.echr.coe.int/Documents/Annual_report_ 2009_ENG.pdf>

2 W. Jenks, ‘Conflict of Law-Making Treaties’, 30 BYIL (1953) 401 at 405.
3 The paper by Dirk Pulkowski Narratives of Fragmentation International Law be-
tween Unity and Multiplicity See <www.esil-sedi.eu/sites/default/files/Pulkowski_0.PDF>
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(1) Fragmentation as an ontological problem: Is there such thing as an interna-
tional legal order? And what is its structure? Some jurists assume that the norms
of international law necessarily mirror the divisions and disparities of the interna-
tional society. Others argue that the amalgam of a uniform international law could
help to cover up such disproportions.(2) Others propose a strictly norm-based
discourse. Irrespective of what the international order may look like from a socio-
logical point of view, lawyers are tasked to determine the relationship between
individual norms. Sociology speak may be discreetly faded in to determine the
‘object and purpose’ in whose light the norm should be interpreted.(3) To a third
category of lawyers, such an approach is too formal, and formalistic. To their
mind, the question of separateness or integration of different regimes of inter-
national law cannot be reduced to a logical operation of the Vienna Convention
machinery. Instead, normative criteria — perhaps an emerging ordre public global
— must ultimately guide legal decision making.(4) A last group of jurists is less
concerned with the question of how different regimes are related to each other,
than with the question how lawyers argue they are related. Often, the goal of
this approach (which can be termed the critical approach) is to demonstrate the
inconclusiveness or indeterminacy of legal reasoning.

Report of the International Law Commission on the work of its fifty-second ses-
sion (1 May — 9 June and 10 July — 18 August 2000), p. 144.

As illustrative cases of the fragmentation risk, G. Hafnerfocuses on: The UN
charter and other obligations under international law; Immunity and Human
Rights obligations; International trade and environmental obligations; The UN
Convention on the Law of the Sea and Fisheries Treaties and international regu-
lation on Broadcasting, ibid. p.145.

See more research on correlation between Responsibility Law and fragmenta-
tion with — Kristen E. Boon, The Law of Responsibility: A Response to Fragmen-
tation?, Global Business & Development Law Journal / Vol. 25, 2012.

He mentions in this respect human rights, the law of the sea, the law of devel-
opment and environmental law. I. Brownlie, “Problems concerning the unity of
international law”, in Le droit international a I'heure de sa codification: études
en I'honneur de Roberto Ago, vol. | (Universita di Genova, Istituto di Diritto
Internazionale e della Navigazione della Facolta di Giurisprudenza) (Milano,
Giuffre, 1987), p. 156.

i.e. norms creating bilateral reciprocal relations among States which leads to a
splitting of the universal legal order in bilateral legal relations.

Both have to be combined with other conventions relating to specific watercours-
es such as the Rhine or the Danube. Solutions to the question of which of them
is applicable in a given case are mostly found by a reference to the provisions
in these treaties attaching priority to the more specific conventions and to the
lex specialis rule. Nevertheless, even these legal devices cannot always solve
issues, in particular if non-riparian States are involved. Furthermore, the provi-
sions regulating the precedence among these treaties very often escape a clear
interpretation.

Similar conflicts arise between regimes relating to trade matters and protec-
tion of the environment. The matter is even worse in the field of environment
where different international bodies try to promote the elaboration of relevant
regimes. Examples which belong even to the same field of international law are
for instance the United Nations Convention to Combat Desertification in those
Countries Experiencing Serious Drought and/or Desertification, particularly in
Africa, the United Nations Framework Convention on Climate Change and the
Vienna Convention for the Protection of the Ozone Layer.

The process of the expansion of international law goes, as Shaw notices, hand
in hand with the upsurge in difficulties faced and the proliferation in the number
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of participants within the system, as well as the differences among them. One
cannot say that States generally apply international law: they apply certain rules
to a given case in relation to a certain other subject or group of subjects of inter-
national law. This disintegrated nature of international law is still aggravated by
the divergence of the legal and political cultures to which States adhere, and the
decreasing platform of universally shared values.

International courts have also addressed the issue, focusing generally on the
question of precedence of the secondary norms of such mechanisms or subsys-
tems over the general secondary norms of international law. Whereas conflicts
of primary norms could perhaps be attempted to be solved by recourse to the
general secondary norms of lex specialis and lex posterior, this remedy is not
always helpful in dealing with subsystems: each subsystem always claims for
itself to be the lex specialis and applies its own rules irrespective of another
subsystem. Practice shows that two subsystems with overlapping competencies
can demand contradictory action. In this case the State involved has to decide
to comply with one subsystem and to violate the other. This brings us full circle
back to the original dilemma where States have to choose for themselves which
norms they fulfill.

Rossana Deplano (Hereinafter — Deplano), Fragmentation and Constitution-
alisation of International Law: A Theoretical Inquiry, European Journal of Legal
Studies, Volume 6, Issue 1 (Spring/Summer 2013), p. 69.

Anne-Charlotte Martineau, ‘The Rhetoric of Fragmentation: Fear and Faith in
International Law’ (2009) 22(1) LJIL 1, p. 27.

Martti Koskenniemi, ‘The Fate of Public International Law: Between Technique
and Politics’ (2007) 70 Modern L Rev 1, 4; Bruno Simma, ‘Universality of Inter-
national Law from the Perspective of a Practitioner’ (2009) 20 EJIL p. 265, 270.
Sahib Singh, ‘The Potential of International Law: Fragmentation and Ethics’
(2011) 24 LJIL p. 23, 24-25.

Benvenisti and Downs, for instance, argue that fragmentation consists of ‘the
increased proliferation of international regulatory institutions with overlapping ju-
risdictions and ambiguous boundaries’. Eyal Benvenisti and George W Downs,
‘The Empire’s New Clothes: Political Economy and the Fragmentation of Interna-
tional Law’ (2007) 60 Stanford L Rev 595, 596; Pierre-Marie Dupuy, ‘The Danger
of Fragmentation or Unification of the International Legal System and the Inter-
national Court of Justice’ (1998-99) 31 NYU J Intl L & Politics 791.

Case C-459/03 Commission of the European Communities v Ireland [2006] ECR
1-4635. See Judgements here

For a background on the litigation see, among many, Robin Churchill and Joanne
Scott, “The Mox Plant Litigation: The First-Half Life’ (2004) 53 ICLQ 643.

In the first stage, following several rounds of correspondence between the
United Kingdom and Ireland which failed to address Ireland’s concerns regard-
ing the radioactive discharges of the MOX plant, Ireland instituted an interna-
tional tribunal for violation of Article 9 of the Convention for the Protection of
the Marine Environment of the North-East Atlantic (OSPAR Convention). The
OSPAR arbitral tribunal considered itself competent to take into consideration
only the provisions of the OSPAR Convention.12 It held that the United Kingdom
had not violated the duty to make available the relevant information to Ireland
under Article 9 of the OSPAR Convention.

In the second stage, Ireland claimed a violation of the UN Convention on the Law
of the Sea (UNCLOS) of 198214 for contamination of its water by the operation
of the MOX plant. It brought proceedings against the United Kingdom pursuant
to Article 287 UNCLOS, requesting the suspension of the MOX plant activities
or, at least, interim measures. The ITLOS took the view that, although compe-
tent, it would be necessary to determine whether itself or the European Court of
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Justice (ECJ) had definite jurisdiction to settle the dispute. Thus, bearing in mind
considerations of mutual respect and comity between the two judicial institu-
tions, the ITLOS stayed the proceedings in order to avoid the risk of conflicting
decisions. At the same time, the European Commission started an infringement
procedure against Ireland for violation of Article 292 of the European Community
(EC) Treaty and Article 193 of the Euratom Treaty.

In the third stage, the ECJ held that by establishing an arbitral tribunal for alleged
violations of UNCLOS provisions by the United Kingdom, Ireland had violated
EC law. The ECJ recognised that both the EC and its members entered the
UNCLOS as a mixed agreement, and established that since mixed agreements
have the same status within EC law as agreements concluded by the EC alone,
they become integral part of EC law. Hence, the ECJ concluded that it had ex-
clusive jurisdiction under Article 292 EC Treaty and found Ireland in breach of
the duty to inform and consult the competent EC institutions prior to establishing
the UNCLOS arbitral tribunal.

Nikolaos Lavranos, ‘Freedom of Member States to Bring Disputes Before An-
other Court or Tribunal: Ireland Condemned for Bringing the MOX Plant Dispute
Before an Arbitral Tribunal. Grand Chamber Decision of 30 May 2006, Case
C-459/03, Commission v Ireland’ (2006) 2 Eur Constl L Rev p. 456, 465-466.
Deplano, p.71.

Ibid.

Ibid.

Ibid.p.72

Bruno Simma, ‘Universality of International Law from the perspective of a practi-
tioner’, The European Journal of International Law Vol. 20 no. 2, p. 265 (herein-
after — Simma)

Ibid.p.267

von Bogdandy and Delavalle, ‘Universalism and Particularism as Paradigms of
International Law ’, InternationalLaw and Justice Working Paper 2008/3 , 1.

W. Friedmann, The Changing Structure of International Law (1964).

Mosler, ‘The International Society as a Legal Community’, 140 Recueil des
Cours (1974 IV) 1, at 11-12..

Simma, ‘From Bilateralism to Community Interest in International Law’, 250
Recueil des Cours (1994 VI) 217, at 231-234

Simma, p. 270

Oellers-Frahm, ‘Multiplication of International Courts and Tribunals and Confli-
cting Jurisdictions —Problems and Possible Solutions’, 5 Max Planck UN Ybk
(2001) 67, p. 71

ILC, Fragmentation of International Law: Difficulties arising from the Diversi-
fication and Expansion ofinternational Law, Report of the Study Group of the
International Law Commission, 13 Apr. 2006, A/CN.4/L.682, at para. 34 (herein-
after — ILC Report)

Southern Bluefin Tuna case (Australia and New Zealand v. Japan), Award of 14
Aug. 2001 (Jurisdiction and Admissibility), 23 UNRIAA (2004) 40, at para. 52.
Benvenisti and Downs, ‘The Empire’s New Clothes: Political Economy and the
Fragmentation of InternationalLaw ', 60 Stanford L Rev (2007) 595.

Martti Koskenniemi, The Fate of Public International Law: Between Techniques
and Politics, the Modern Review of Law, Vol. 70, N1, Jan. 2007, p. 1

See, Ibid.

Ibid.p. 4

The Prosecutor v DuskoTadic,[1999] ICTY, 50, at [122].

For a discussion of the positions and overviewof literature, seeM. Koskenniemi
and P. Leino, Fragmentation of International Law? Postmodern Anxieties’ (2002)
LJIL 15, 553; A. Fischer-Lescano andG. Teubner, ‘Regime-Collisions:The Vain
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Search for Legal Unity in the Fragmentation of GlobalLaw’ (2004 )Mich JIL 25, 999;
A. Fischer-Lescano and G.Teubner, Regime-Kollisionen.Zur Fragmentierungdes
globalenRechts (Frankfurt, Suhrkamp, 2006).

In the Legality of the Threat or Use of Nuclear Weapons case (1996) the ICJ
observed that both human rights law (namely thelnternational Covenant on
Civil and PoliticalRights) and the laws of armed conflict applied‘in times ofwar’.
Nevertheless,when it came to decidingwhatwas an‘arbitrary deprivation of life’
under Article 6 (1) of the Covenant, this fell ‘to bedetermined by the applicable
lex specialis, namely the law applicable to armed conflict’.21 The Court avoid-
ed assuming any general priority between the regimes.Both were applicable *
though only to the extent they converged.To the extentthere was conflict » as
there was in regard to the applicable standard of killing *humanitarian lawought
to be applied because itwas themore specific of the two.How so more ‘specific’?
It was more specific only if one thought that the mostcharacteristic aspect of
nuclear weapons is that they are a strategic weapon to beused in armed conflict.
This view, however, presupposedwhat was to be decided.

In the 1998 Beef Hormonescase, the Appellate Body of the WTO considered the
status of the ‘precautionary principle’ under the WTO covered treaties, conclud-
ing that whatever its status was ‘under international environmental law’, it had
not become binding for the WTO. If legal principles that emerge in certain fields
may be inapplicable in others, the crucial question will be to determine under
which regime they should be decided.

Inter-American Court of Human Rights, The Right to Information on Consular
Assistance Advisory Opinion OC-16/99 (1 October 1999).

Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 9 July 2004, ICJ Reports (2004).

Martti Koskenniemi, The Fate of Public International Law: Between Techniques
and Politics, the Modern Review of Law, Vol. 70, N1, Jan. 2007, p. 6

Likewise, the occupation of Iraq is routinely addressed through the vocabular-
ies of ‘human rights’ and ‘security’ that point to very different legal regimes and
it is only once we know which of them applies that we know how to assess
the occupation. In a recent case before the High Court of Justice in Britain the
claimant — a dual citizen of Iraq and Britain — contended that the fact that he had
been detained for ten months without being charged violated his rights under
the HumanRights Act of 1998.The Court, however, dealt with the matter from
the perspective of ‘security’ while reading ‘human rights’ as subsidiary to it. The
Queen (on the application of Hilal Abdul-Razzaq Ali Al-Jedda) v Secretary of
State for Defence Judgment of 12 August 2005, Case No CO/3673/2005, [2005]
EWHC1809.

Martti Koskenniemi, The Fate of Public International Law: Between Techniques
and Politics, the Modern Review of Law, Vol. 70, N1, Jan. 2007, p. 6

Ibid. p. 7

MOX Plantcase, Request for Provisional Measures Order (Ireland v.the United
Kingdom). (3 Dec. 2001) InternationalTribunal for the Lawof the Sea (2005), 126
ILR Vol. 273, at [50].

Ibid., 273-274 at [51].lt may also be suggestive that while the UNCLOS arbitral
tribunal held that according to ‘dictates of mutual respect and comity’ it should
defer the treatment of the matter until its implications under EC law had been
clarified, the ECJ simply condemned Ireland’s initiation of proceedings against
Britain under international law as breaches of Community law. See. ECJ, Case
C-459/03 (30 May 2006).See also N. Lavranos, ‘The MOX Plant andljzeren Rijn
Disputes:Which Court Is the Supreme Arbiter?’ (2006)19 Leiden Journal of Int’l
Law, 223.
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Martti Koskenniemi, The Fate of Public International Law: Between Techniques
and Politics, the Modern Review of Law, Vol. 70, N1, Jan. 2007, p. 6

Gerhard Hafner, 25 Mich. J. Int'l L. 849 2003, p. 849, (hereinafter — Hafner)
See William Elliott Butler, Regional and Sectional Diversities in International
Law,in International law: Teaching and Practice 46 (Bin Cheng ed., 1982).
Hafner, p. 856

See Jonathan |. Charney, The Impact on the International Legal System of the
Growthof International Courts and Tribunals, 31 N.Y.U. J. INT'LL. & POL. 697
(1999); Gerhard Hafner, Should One Fear the Proliferation of Mechanismsfor
the Peaceful Settlement of Disputes?, in THE PEACEFUL SETTLEMENT
OF DISPUTES BETWEEN STATES: UNIVERSAL AND EUROPEAN
PERSPECTIVES 25 (Lucius Caflisch ed., 1998)

This term is used in the field of international private law. See-Pauwelyn, Joost
and Salles, Luiz Eduardo, Forum Shopping Before International Tribunals: (Real)
Concerns, (Im)Possible Solutions (2009). Cornell International Law Journal, Vol.
42, 2009. Available at SSRN;Also — Marc L. Busch, Overlapping Institutions,
Forum Shopping, and Dispute Settlement in International Trade, International
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Statement of the European Commission against Racism and Intolerance on re-

cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=1074551&Site=COE

Statement of the European Commission against Racism and Intolerance on re-

cent events affecting persons of Georgian origin in the Russian Federation, ad-
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opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=10745518&Site=COE

KOSOVO Declaration adopted by the European Commission against Rac-
ism and Intolerance (ECRI) at its 19th plenary meeting (Strasbourg, 15-18 June
1999) http://www.coe.int/t/dghl/monitoring/ecri/archives/ECRIs_work/Kosovo_
Declaration/Kosovo_Declaration_en.asp
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Jgbodsdabag, g3do ImBmogdl 936m3ab Ladgmb Bz Lobgmadbogmgdl,
3 bnemoa@imds godmyzbommb o3 dombgm o339 30693L s gsmanmg-
dgmo  dpgmdamgmdal  gomzgemabbobgdom, @osdabamb  (¢dEMbigmymb
LogbmzMgdmom) bomebom MomEgbmds msgzol Gamommaadg. gb LagMom
3obiybnbdggdmmds ofs dbmmme ©ogbdamgds Lobmbe jzgmam dgmBstgm-
3590 3ymeg3 3069dl, 56539 306538 30(390L 93mM3al §394693L ImGal 3033060,
Statement of the European Commission against Racism and Intolerance on re-
cent events affecting Roma and immigrants in Italy, adopted on 20 June 2008
at ECRI’s 46th plenary meeting http://www.coe.int/t/dghl/monitoring/ecri/Library/
PressReleases/53-20 06 2008 en.asp —

9360 80dmmgdgzedl m@ms 36mbomgdal 0@omasdn gsbzomsemgdema dmgmyg-
6930b g08m dmdgdobs s Lbgs n8oaFMeb@gdal 8adson.

3m3gdabs s 080a60b@ 930l Bobsomdmga ognlbodgdymoas Gobob@mma
5 domomdMogn mogabbdgda. 83 3mbGgJb@dn g3a godmbs@egh bobsbyml
03 MoLobGMmo s JugbmgmdonEn ©abin@bobsmgal Mebs Bndscmagzgb
0@omogma 3mmo@ogmbgdo, Gmamg Mdsmmal ©mbgdg sbgszg dgwosbmseb
LoydMabob. abog bagnGemgdms, GBmE sbgo 3G0@Goinm boGoznsdo o@oa-
090 m56530gomdal 30Mgdol dbM0Esb ogndLbaMgdymn doamds joombgal
4398 0949693 39960l Bog geimzbam ©s LagBmedmEabm pmbgdy dGHbag-
mymgoem 505305b0b gmgdsms bGebmsmEqdl. 5360 smbadbagl, Hm3 53 dmg-
mgbgd3s aogmgbs 0gmbagl Gdabymo s bbgs d3gybgdal Bomdmaagmmdals
3gmby 3mdgddy, abggg, Bmam@z o@smonlb dmgomadgmdal 8dmbg dmdgddy,
G130bgmals dmgomsdggdbs s 03036568 g0Dg, HmMImgdbsz ogzm ob o6 sjzm
mgasma&o bGes@bo n@omaado.

2006 Bemob 16 3o0bob 6193mB896ws(3098m06 33530, 9300 Immbmegdl 0@omo-

ol 8magmmdaly, 3o8mnygbmb gi39@cn 89debaddgdo Gobabdnbs s Jugbmegym-
d00b, 350 dmab, Lodymgamob g6al Babssmdwga, 0@somonl Ladmaswmydsda
5b0dbyymo g3g6m8gbal 333006 gd0b 3Mg396(300bsmz0L. 0G0l dmegmm-
303 mbws MdEMbggmymb yzgmol, sm Imeab, dmdgdobs s nBagMob@gdals
DRI ©(335. 9360 IMBmEgdl 0@omonl dmagmmdsal HmI ©albzMHadabs-
300l 836 domgal 36063030 g58mygbgdemem agbsl dm3gdabs s n8ngMob@gdals
d0doton.
Statement by the European Commission against Racism and Intolerance on the
ban of the construction of minarets in Switzerland, 7 December 2009 — http://
www.coe.int/t/dghl/monitoring/ecri/activities/35-Declaration_minarets/Decla-
ration_en.asp — csbob3obs s gubybomgdmmdal Bobssmdoga g3Mm3mmon
3m30bos g08mmgzedb Mds 3bybamgdsls dgg039600b Lobambm 0baz0s@0gzals
80356m, Hm3mob dgbedadabowa(y dggnemanl 3mbLEad 0oL g8s@gds dabo-
9090l 335696mmdab 83 3Mdomggmao 3mbema.

2009 Bemob 15 Lyd@nddcal obgom0ddo 93603 (3ombobow godmba@s Labsbyy-
™0, ®m3 aboz008)039, HMBgemo 9M393L 9030560b MEmgdgdl, dgbsdems,
358960 0gbslb 39640byMody. g36n 0dgel 0@mzgdws, HmI 50bndbyma abo-
(30s@ngo dbaMaggmsls ggc dmadmggds.

dbgmom ombogddgmoas 3033060 Fabsmgmgdal 339698emmdals Bobssmdroga
30dsGmgemn 0boz0080g0bsmzg0lb godstormma 396d0bycolb 57.5 %-056 dgmgabs
5 J39960b 80gH dmem Bemgdolb aob3s3mmdado gobbm&(309madam ©abnd-
0bs(300b BabssmBdrgy d0dsmomm mmbabdagdgdl dmmab. 396g40byMHalb sbad-
bymo 3ggan godmobzgslb @ob3Hadnbsgaosl Bmbmedgdal Bobssmdogs ©o
05M0393L domo Hgmognol mo30bBmadol. BmamE(3 93603 50badbs magals
obgo60ddn gb 4860l Jg8amBn LB 0adsGoda(znal FHabilb s MabobGym (3Gm&-
639650 3nbemado babmgsmgdabsewada.

9360 dmBmegdl dzgozocnol Jgbadodal LEMNJENGgdL Dydabggbom

3qobBogmmb smbadbama 396d0bycab dgmgagdo s goszgomb yzgmoxgmn
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dgbodmgdmmdal gomamgdda, 500530560b N@mgdsms LogHmsdmmabm Lodsm-
@b Mo3bgdsma 308mbagmab badmgbgmom. s8sbmobagy g3cn badl ¢zs3L
d390(39M00b  LabgmdBogm 0bygdgdol IbG0Esb IMbmmadms bomImdowmggb-
93056 osmmanb ©sbyqdal @omymazbgdgm szomgdemmdab®.

Statement by the European Commission against Racism and Intolerance on the
situation of Roma migrants in France, Strasbourg, 24.08.2010 http://www.coe.
int/t/dghl/monitoring/ecri/Library/PressReleases/70-24_08_2010_Roma_Mi-
grants_en.asp —

LEGLInEan 24.08.2010 — GobodIabs o IgnByboFgdmmdal BnbssmBogy
930m3gmo  3m8obos Mo oM0b gdgmmgdama Logmebagmdo dmds 8o-
360b@mo dndoton godmygbgdymo dm3yHmdals godm.

2010 Bemob 0360b30 godmd3g96gdmm obgomnddn g3608 8mnbmes baggMsb-
3900l 3gbodadal 9bygdgdl LogMebggmal Labmasmmgdol M3Gszmgbmdadan
3m3gd0lb 8nomo 333006090 mmo Mabob@mmo o IGEHMmo ©edmznyd-
@emgdab Bobosmdpga bodMmdmmggmea.

%96 3093 2005 Bgemb 93608 godmogdszgybs Gg3mdgboazns, M3 bogMsb-
agoab 8bGneb nbGHMbzgmymagamoygm dmds 8ngMab@gdabomgzal bamebom
LazbmgMgdmob, KobdMomgmmdabs ©s asbsomgdal bmnsmudo Rmgdgdo.
2010 Bemob 3gmBomgmdom, dgzta sbgma 306 g9 303 (3bmzHMAL gombe-
demals 306md 5330, babgmeobgmm 30639830, d3mmo@Gngs, Gm3gmos givdbgds
38 30(39%9L 030bmomdadg Hm3 Joybgogsw Logmebagmda dmdgdals dndstio
0533300090990 50530560L  YBmgdoms LEGSbLsMEEL sMbgdmdabs, dom
30063 9Rbogdsm 43946l @s@Mzgdol LyyMgoma, o6 Jgodmgds Rsamgammb
0335 330ymgnmgdgm 3sbyybo.

dogbgosgem 0dabs, MmM3 LogMebagmds dgbademms BadoMomlb adagfszonl
3MbEOMmbL, LogHmedmGabm gommgdnmadgdmsb Jgbadsdabmdsedn, g3l
L@b babo goybgel, Hm3 g3em3zezdamol dmdomadqqdl odgo ggmgds, Mm-
améz 03ymgyzgdmebab Mmool gofMzzgnmo 3gMomeom, sbggy, edMYbobyb
Log@obagmal GgMo@mMnsdy. dm39dmm dg8mbggzsdn Logmebagmds mbo
dmadomb dgbedsdabn godmbsgoma 396G bamE LobgmdBagmgdmsb s abbEo-
&E93096 056533CMBmmdolb 30GHmM93da.

q360L LagMomm bgogzal dgbsdsdabow, ggmmdnmds Lobgmdbogmgdds mbos

358m0ygbmb 95398 o 894560B39d0 dm3gdalb 3ndoma sg6gboal, BmamEs
5b0bIab bgzgogogmo 3sdmgmabgdol babssmdwgy LadGdmmggma. gmba-
396 booseadg ©obgmMmndnbs300bg ©oxdbgdamo Lodmogmmdm dmmoadngs ©s
Lo 3obmb3mgdmm Babswamgdgdn Bommgdgmos s sMm393L g3Mmbaddmb Bygmon
Lobgm3bagmgdal bLadsmmmgdfag 3omEgdymgdgdl.
Statement by the European Commission against Racism and Intolerance about
recent events in Armenia, involving leading political figures openly condoning
homophobic violence, Strasbourg, 7.6.2012 http://www.coe.int/t/dghl/monitoring/
ecri/Library/PressReleases/116-07_06_2012_Armenia_en.asp -

LEGLIgMan 7.6.2012 — AobodTabs ©s Fgbybomgdemmdals Babosmdrogy
936m3gmo 3m3abos 3odmba@ogh 3gdgmmgdol bm8bgmda 308wabsdg dmgemy-
69d0b — 65893960 3mEo@0znmo msbs8gdmdal 306 gdnl 3bGnEsb 3m3megmda-
M0 domomdal 83 3o6s Babamabgdal dodsmon.

3ndabomgol (39(36mabBsgnEgdol god@o Bomomo mebsdwgdmdal 3amals
3096 0gdbs dgxobgdmmo, Bmamg LEmEo ©s godsMmmgdamo gm&ds 3mdm-
Lggbmamgdol BabssmBrogy dGdmeal Lobam8mgdmam. 3mea(300lb o ©s3o-
3909 0930006350 IMbsBormg gfm-gMo 30Mb bgmo Essgss 3oMmsdgb@nl
m&ds bgg@ds, Gm3mgdo(s, Hmam(3 308mzmnbos, mogem MBymdobgb bgml
30bn36ymn sM3MNmdMIngMo §85098gdals gobbmmsogmgdsb.

9360 geomgdsl 53sb30mgdl 08 ©s8sbgMgzgm 3gwnagddy, Mo dgbe-
dems g88mabgomb 9mbndbmmB8s gob(3bowgdgdds s badmmgamob Lbzswabbgs
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358m3m0b7d5335 3dz000mb0sbo s GmmgMmsbGmo babmasmmgdol Rsdmysm-
03930b 36m(39L380, Mol ©ed3300M7dsbs3 9360 ymzgmmzgol (300rmdms bmdb-
gobs s 930mbadgmb yzgmes bbgs Bggm-bobgmdbogmdo.

q360b 30shbos, HmI dbgogbo dgdmbggzgdo bymb MBymdl ambggmmdals
Lodndo LobEMMab Rs8mysmndgdol s Logmdgmnsb LogMmmbgl mddbal seo-
80560l gmgdsms 3o8030L(3935b. gbodsdabow, g3a 3mbmeogdl bmdbgomals
mBygd9dL, 353madomb obsdsnmagda 08 Jodbom, Moms, bbgsms ImMab, owa-
0bgb Rogboma LadsMmmamuammggzgdal Im@nga. 9360, sbggg, dmnBmogdl
Lemdbgmal 3mEoG oz 3omGngdL 30930%bmb aodmbo@galb dbasgzb gm@Igdl,
Am3mgdo(y (3ombabo Jgnbodsdms 5360l 3ngM ©sd3300M9dmm mofMgdamyg-
396056.
Statement by the European Commission against Racism and Intolerance con-
cerning the pardoning in Azerbaijan of a person convicted of hate crime, Stras-
bourg, 4.9.2012 http://lwww.coe.int/t/dghl/monitoring/ecri/Library/PressReleas-
es/117-04_09_2012_Azerbaijan_en.asp —

LEELINFan 4.9.2012 —

0b0D3nbs s Jgnbybstgdemmdal BabssmBogg g3Mm3mema 3m3abos dgdgm-
0gdggmos Mada bogammgalb dgbysmgdabs s gomagabygmgdol godm, «ba-
900050 5DgMds0%0630 Bobo gowayzebob 3g3wga, 2004 Bgmb Lmdbgomal badb-
90Mm Mmool 333mg3emmdabomznl bodnsdm 3680dMmmdalb dmbabogmos.

2360b ymggmmgal 30Rbos ©s 80shbos, GMI Lodymzgamdy ogndbgdeymo
0bsdommn Lomsbsmm Mbrs 0gbslb @abygomoa. 398s5dxmmgdgmas, ol gomg-
dmgds, M3 bLogammgalb 8Lasgbo Jgdmbzggggdo bgmb Bymdl Gabobyem
Booogdg gobbm@zngmgdamo LyGomdaymo ©sbsdsnmgdol Rsdmgbms dmEals
obxgmmdob LobeMMIob ©sd330Mgdal LagGmbal 353339 G9bwgb(300l
3563000069350, 50b0dbmo bgml @dmob Hobab@mma domommdal babsoxma-
©ga dMdmmal, Mo, Lodbabomme, dMagom g3mm3nm bLobgmdbogmda god-
Lofgds.

9360, abgzg, 068 gMgbogds 08 gogmgbom Moz Modae Logammgal dgbysemyg-
359 5 gomogabuyymgded dgadmgds 354dbsl sbgMdongsbdn dzbmzmada bm-
89b0 3mbobmmagmdal da8sMm. 53608 sGsgBmbgm gonbgs boba 08 3ozdnml, Mo
36bgdmaL 3mmo@03nMa b8 dmdal 3omgdals AbG0wsb dmnsba-gstmadamals
3Mbgmad8oob s 39330Mgdmm 83536 39b6(3bogdgdle s 08 ab3Madabs(so-
e 3m3gmmdal ImMob, Mobsg sDgMdanxsebdo 33bmazcgda bmdbgdo gobazmnsb
4m39mE@on& (36m36Mgdsdn. g36al doshbos, Hm3 pmgl, BmamE(3 sGobommlb
,0bgMBo0%0b3s Mbos gomomasl ab badoggdn, Mo bgmb dgubmal bLmdbgdal
NbogONbmMgdal N dHNbggmymesl.

9360 8cbmegdlL sDgMmdonxsbal ¢bygdgdl, 9360l 80y ©s83300M9dmmn
00fMgdmmagdgdal 358030L(3930bs s Logammgal Lagdom gsdmbgzgmmao Loge-
300b @obs3mad3dgbboMgdmom, dgbedsedabo mmbalbdngdgdal gsobbmE(zngmada-
Lo ggb.

Statement by the European Commission against Racism and Intolerance
concerning racist and xenophobic political activities in Greece, Strasbourg,
10.12.2012 http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleases/
126-10_12_2012_Greece_en.asp —

LEGoLInMan 10.12.2012 — 9360 388mm 358 Mo 8Bmbocgdalb bgm-6s(30b-
&0, MabobGymo s Jugbmymdogma dmeodoninmo 3oMG0ob (Mddmbyga
a56m00m0n) 8085601, HMBgmo(g Bmm3zebgmdl Ledgmdbgmoal 3ommasdgb@don.

9L 356805 0s® 04gbgdL boz0mbamaligu® s 56@0-0dagMsz0mm Modme-
0350, ©o5391dbgdnmb dg&mdbyma Lobdmasmgdal 3mbygmonmdal 88303905y,
3939996530 56Lgdmeo g3mbmBog o 3Madabob dnMmdgdda.

mdBmbygio gsbmnswolb by36gda 3mma300bmsb Msbs3IGHMImmdam bLab-

&q8o@ Mo 3ndsmmazmbyb domamdabs ©s Lodymgamdg ogmdbgdam
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0565359 gdL 03036568 95al, 3mmo@ oo m3mbyb@gdal, gmbognco 0d30-
G9bmdgdabs s 3o Bobsomdwga, 306(5 30dmm 308 3g3xmmgdal oebadby)-

o bo@mogoolb godm.

9360 3mnbmegdl LsdgMmdbgmal ¢Bygdgdl 3353360 s 989G NHa J8gey-
3980l gobbobmA(309emgdab 396, Gomes MbOHNB3gmymzam 0dbsl, HmE mdMmb-
BgM0 3obmnsal 3bnEseb gobbmmsogmgdnmads §89w0gd933s o6 asdmabgzomb
®o30bm@emo s ©gBmMm MeGoymo dmmoGoznmo Bgbfogabs ©s nboogomms
0B3900b G330

9360 5000698b, M3 yzgmeb agmgds megabagman gsbg360sbogl 3mmo-
G03M 356MG0gddn dgbadmms dgndbemmmmb, 85306, Mmegbsi 3mmogognma
35680900 sbnbgb domaomdals godmygbgdol 3Mm3sasbwasl.

9360 3mobdmdl 2005 Bemals 17 35638)0b 8ablbogg @gzmems3nsb dmemoagozne
©0obgnELbdn GabobGymo, s6@0bgdod Mo ©s Jugbmamdonmo gmadgb@gdal
358mygb9dobmsb ©s3o3dnMgdao.
dogomamag: Statement by the European Commission against Racism and In-
tolerance concerning the pardoning in Azerbaijan of a person convicted of hate
crime, adopted 4 September 2012;

Statement by the European Commission against Racism and Intolerance on
the ban of the construction of minarets in Switzerland, adopted 1 December 2009
3904365 1969 Bgmb s 85630 8mbBsBaemgmdlb 177 Lsbgmmdbogm.
CERD/C/RUS/CO/19 20 August 2008, CONSIDERATION OF REPORTS SUB-
MITTED BY STATES PARTIES UNDER ARTICLE 9 OF THE CONVENTION
Concluding observations of the Committee on the Elimination of Racial Discrimi-
nation RUSSIAN FEDERATION
CERD/C/431/Add.2 29 July 2002, REPORTS SUBMITTED BY STATES PAR-
TIES UNDER ARTICLE 9 OF THE CONVENTION, Seventeenth periodic reports
of States parties due in 2001, Addendum, Russian Federation
CERD/C/RUS/CO/19, 20 August 2008, par 13
CERD/C/RUS/20-22, 6 June 2012, Reports submitted by States parties un-
der article 9 of the Convention , Twentieth to twenty-second periodic reports of
States parties due in 2012, Russian Federation, par 13(415-419)

ECtHR, CASE OF GEORGIA v. RUSSIA (1) (Application no. 13255/07)

Ibid.

Statement of the European Commission against Racism and Intolerance on re-
cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting — https://wcd.coe.
int/ViewDoc.jsp?id=1074551&Site=COE

bgemBabobgomdns: https://wed.coe.int/ViewDoc.jsp?id=1074551&Site=COE
ECtHR, CASE OF GEORGIA v. RUSSIA, Strasbourg, 3 July 2014, section — —
The impugned events according to various international governmental and non-
governmental organisations.

ECRI report on the Russian Federation (fourth monitoring cycle), adopted on 20
June 2013
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MARIAM KEVLISHVILI

THE ROLE OF THE EUROPEAN COMMISSION AGAINST RACISM AND
INTOLERANCE (ECRI)" IN FORMING INTERNATIONAL NEGATIVE
STANCE TOWARDS THE FACT OF MASSIVE DEPORTATION
OF GEORGIAN MIGRANTS FROM RUSSIAN FEDERATION

In September, 2006 the authorities of Ru-
ssian Federation decided to “punish” Georgia
for detaining squad of Russian spies (later on
transferred to Moscow), and to undertake ex-
pulsion of ethnic Georgians (legal and illegal
residents as well as persons holding Russian
citizenship and persons without citizenship) re-
siding in Moscow and St. Petersburg employ-
ing barbarian means.

This Article discusses response on these
events by international community, namely
position of one of the leading monitoring or-
gans under the Council of Europe European
Commission against Racism and Intolerance
and its role in condemning Russian policy by
international community.

ECRI — European Commission against
Racism and Intolerance was founded by the
Council of Europe in 1993. This is indepen-
dent human rights monitoring body special-
ized in issues concerning racism and intoler-
ance. It consists of independent and impartial
members, which are appointed based on moral
authority and background experience in com-
bating racism, xenophobia, anti-Semitism and
intolerance. One of the basics of ECRI work-
ing agenda is Country Monitoring Work. In the
framework of its country monitoring work, ECRI
examines the situation concerning manifesta-
tions of racism and intolerance in each of the
Council of Europe member states and submits
own proposals how to deal with the problems
identified.

ECRI reports are not based on interroga-
tions and witness testimonies. Reports are pro-
duced through analyzing loads of information
furnished from various sources. Documentation
is studied through the lens of huge amount of
national and international paper sources, while
country visits give opportunity of gathering in-
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formation on spot and meeting with related
(governmental and non-governmental) stake-
holders.

Country reports reflect problems at hand
and as a whole illustrate trends currently exist-
ing in Europe. Unity of these trends shapes the
strategy to be undertaken by the Commission
through adopting and implementing general
policy recommendations. Up until now total
of fourteen recommendations have been is-
sued and two more are under drafting process.
Recommendation No.7 — National Legislation
against Racism and Racial Discrimination — is
the most significant and frequently referred,
which is vigorously applied in monitoring pro-
cess, as far as it outlines basic ECRI require-
ments for municipal law and positions these
requirements on international legal level.

On 27 September, 2006 Georgian authori-
ties detained four Russian military officers for
charges of espionage. On the very second day,
Russian Federation summoned its ambassa-
dor from Georgia, evacuated entire diplomatic
staff, shut down Georgian-Russian border and
suspended issuance of all types of visas for
Georgian nationals. Notwithstanding the fact
that Georgia transferred detained officers to
Russian Federation on 2 October, the latter still
initiated imposition of economic sanctions: all
air, land and maritime traffic with Georgia had
been halted. Furthermore Russian Federation
declared all ethnic Georgians living in Russian
Federation as ‘“illegal immigrants” irrespective
of their Russian citizenship; He affiliated such
persons with criminals and ordered taking of
special measures against them.

Moscow police instigated “check-up” of
documents of ethnic Georgians. Places, where
Georgians regularly used to gather, such as en-
trance to the Georgian Embassy and Georgian
Orthodox Church in Moscow, became main tar-
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gets of attack. In several districts of Moscow,
the police requested list of ethnic Georgian
pupils and their parents from the high school
principals. Thousands of ethnic Georgians had
been arbitrary detained, including those hold-
ing Russian citizenship.

On 8 October, Ministry of Interior com-
menced deportation of detained Georgians,
even without hesitation, via cargo planes, in-
cluding plane used for herd transportation.

Consequently, 2380 ethnic Georgians had
been deported, while some 2000 left the coun-
try by own expanses after receiving communi-
cation on their immediate eviction.

It should be noted, that none of the “guilty”
persons were allowed to appeal the barbarian
measures employed by Russian Federation
and they were forcibly held in unbearable con-
ditions in locked rooms throughout several
months, which resulted in death of three per-
sons.

The issue had been emerged as to how
ECRI should have act in given circumstances,
when ethnic Georgians, mostly migrants, be-
came victims of unlawful acts committed by the
organs of the Russian Federation.

Despite the well-established negative po-
sition towards “hot pursuit”’ principle within the
Council of Europe, ECRI made it possible to
respond immediately on barbaric actions taking
place in the Russian Federation.

On 15 December, 2006, on its 41 Plenary
Session, ECRI adopted “statement”, which was
first in the history of CoE to blame the Russian
Federation in massive deportation of ethnic
Georgians, which amounted to the grave brea-
ches of the Convention for the Protection of
Human Rights and Fundamental Freedoms.

Due to the lack of familiarity with this Sta-
tement in the Georgian public, it would be more
appropriate to re-state its whole text:

From the standpoint of its mandate to com-

bat racism and racial discrimination in the

46 member States of the Council of Eu-

rope, the European Commission against

Racism and Intolerance (ECRI) wishes

to express its deep concern about recent

events affecting Russian citizens of Geor-
gian origin and Georgian citizens in the

Russian Federation.

These events, which have in many cases
occurred under the pretext of the need to
clamp down on crime and illegal immigra-
tion, have included detentions, deporta-
tions, in some cases resulting in deaths,
and reported cases of harassment. ECRI
deeply regrets these measures, which
have been directed by certain public au-
thorities specifically at a particular ethnic
group.

In keeping with the recommendations con-

tained in its third report on the Russian

Federation published on 16 May 2006,

ECRI emphasises the need for the Russian

authorities to ensure that, in respect of

persons of Georgian origin as well as all
other minority groups within the Russian

Federation, the rule of law is maintained

and the principle of non-discrimination as

embodied in Council of Europe standards
is strictly observed.?

Particular attention should be drawn to the
harsh tone of the Statement and higher degree
of criticism — the Commission provides detailed
description of unlawful acts by Russian law en-
forcement bodies (militia, prosecutor’s office,
and judiciary).

Notably, this Statement was published
through the official web site of the Council of
Europe® on 18 December, 2006 thus consti-
tuting unique occasion by that time and also
subsequently as such reaction by the CoE had
never been followed to any ECRI statements or
declarations issued before.

It would be apposite to stick on so-called
“Hot Pursuit” or “Urgent Response” actions by
ECRI whereas some emerged circumstanc-
es gravely violating European Convention of
Human Rights required prompt reaction by
the CoE. However, this function had not been
enshrined in ECRI competences and was ad-
opted through the decisions of ECRI plenary
sessions. Hot pursuit usually used to be mani-
fested in the form of releasing declarations and
statements.

In order to fully understand what type of
“urgent response” is meant under hot pursuit
principle, it is sufficient to look through the list
of such decisions.

The first such document was adopted in
19994, while the entire world was embarrassed
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with the fact that in Kosovo — one of the prov-
inces of Serbia — central authorities started
physical extermination of Kosovars, who de-
manded restoration of autonomy for the prov-
ince. These measures were transformed into
ethnic cleansing.®

The Declaration expresses profound dis-
tress at the recent dramatic events related to
the Kosovo crisis, but in nevertheless mentions
Serbia — the country which allegedly was com-
mitting crimes against humanity.

Furthermore, on 17 March, 2005, ECRI
adopted declaration dedicated to the interna-
tional day for combating racial discrimination.®
The Declaration has condemned use of racist,
anti-Semitic and xenophobic elements in politi-
cal discourse and formed accounted and inter-
preted general positions.

Both abovementioned documents aimed
at raising awareness on this problem in all
member states of the CoE and mobilizing ef-
forts in dealing with these challenges.

One more statement, adopted in June,
2015, attracts our particular attention;” al-
though it bears general character, it is strongly
bonded to this research. This Statement of 19
June, 2015, is related to the current humani-
tarian crisis in the Mediterranean region and it
calls upon all member states of the CoE to ex-
press solidarity and support joint solution of the
humanitarian problems caused by “massive
migration”.8

Apparently, throughout 1993-2006 ECRI
preferred to abstain from addressing harsh
events in particular states, despite the fact that
these events absolutely fitted the framework of
ECRI competence.

Certainly, these events had proper cover-
age in subsequently prescribed monitoring re-
ports, followed by critical comments and rec-
ommendations by ECRI; however this used to
happen in second, third and in some instances
fourth year after actual events occurred. This
was a policy of the CoE, which had reflection
in the working process of its main organs and
most primarily in the activities of monitoring
bodies.

For the first time, in 2006, this rule has
been breached and one of the supra state
(Russian Federation) became object of criti-
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cism, which fundamentally altered previous
practice of the CoE and forced it to transform
into more flexible and active international or-
ganization. As it is known, in September, 2006
the authorities of Russian Federation decided
to “punish” Georgia for detaining squad of
Russian spies (later on transferred to Moscow),
and to undertake expulsion of ethnic Georgians
(legal and illegal residents as well as persons
holding Russian citizenship and persons with-
out citizenship) residing in Moscow and St.
Petersburg employing barbarian means.

Following the eviction of Georgians from
the Russian Federation, ECRI has been con-
tinuously endorsing to the “hot pursuit” policy.
As the statistical data demonstrates, such deci-
sions have been applied as a usual type of re-
action: 20 June, 2008° (related to the migrants
and Roma people in Italy), 1 December, 2009
(related to the ban on construction of minarets
in Switzerland), 24 August, 2010" (related to
the Roma migrants in France), 7 June, 20122
(related to the expressed homophobia in
Armenia), 4 September, 2012" (related to the
hate teachings in Azerbaijan), 10 December,
2012" (related to the racist and xenophobic
political actions in Greece).

All these statements did not go any further
but ECRI web-site. Remarkably, in some in-
stances even necessity to address specific per-
sons of conceptual problems, didn’t emerge.'®

Inthis context, reaction by the Committee on
Elimination of all forms of Racial Discrimination
(CERD)' also draws particular interest. CERD
was also assigned monitoring of combat
against racial discrimination in the contracting
parties to the Convention on Elimination of all
forms of Racial Discrimination.

CERD document dated 20 August, 20087,
related to the review of report’® by Russia,
reads as follows:

13. Taking into consideration the dialo-

gue held with the Russian delegation, the

Committee notes with concern reports

about searches of Georgian business-

es, police demands for lists of names of

Georgian students, identity checks, de-

struction of identity papers, detention in in-

humane conditions, deportations under a

simplified procedure and other repressive
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measures against Georgian nationals and
ethnic Georgians in 2006 (arts. 2, para. 1
(&), 5 (b) and 5 (d) (i)).
The Committee recommends that the
State party undertake a thorough inves-
tigation, through an independent body,
into all allegations of unlawful police
conduct against Georgian nationals
and ethnic Georgians in 2006 and adopt
measures to prevent the recurrence of
such acts in the future.®®
In the report submitted by the Russian
Federation under the Article 9 of the Convention
(dated 9 June, 2012), responding to the para-
graph 13, Russia denies all allegations:
415. Reports of violations in 2006 of the
rights of Georgian citizens and ethnic
Georgians in the Russian Federation were
investigated by the offices of the procura-
tor in 2007 and 2008 in the context of an
application submitted by the Republic of
Georgia to the European Court of Human
Rights. 416. The investigation did not find
any evidence of destruction of identity pa-
pers, detention in inhumane conditions,
deportations under a simplified procedure
or other repressive measures.
417. It was determined that the investi-
gation into whether citizens of Georgia
were in compliance with the regulations
on temporary and permanent residence
in the Russian Federation had been car-
ried out by the internal affairs and migra-
tion authorities in accordance with the
powers vested in them by the Code of
Administrative Offences. On the basis of
the investigation, materials for instituting
administrative prosecution against per-
sons who had violated the requirements of
migration legislation were referred to the
courts in accordance with the procedure
prescribed by law. In the vast majority of
cases, the court rulings on the deportation
of Georgian citizens in administrative pro-
ceedings were in strict conformity with the
law. CERD/C/RUS/20-22 64 GE.12-43423
418. The prosecutorial authorities filed ap-
peals against a number of decisions on
administrative offences involving Georgian
citizens in which the courts had allowed vi-

olations of rules of material and procedural

law. Following a review of those appeals,

the unlawful decisions taken in adminis-

trative proceedings were overruled by a

higher court.

419. The detention conditions of Georgian

citizens held in special facilities pend-

ing their deportation were in conformity
with the requirements of Russian law.

There have not been any complaints from

Georgian citizens or their representatives

of unlawful placement in detention facilities

or of improper detention conditions.?°

This written communication clearly dem-
onstrates character and mode of encounter
between CERD and a concrete state, which is
manifested in calm exchange of opinions and
lacks actual implications, thus CERD seemed
satisfied even with the fully absurd answer by
Russia as by far (after three years) CERD re-
sponse has not been found.

In light of less popularity of CERD reports,
above described barbarian actions, which gai
ned media coverage, were “trapped in the air”
in absence of adequate reaction from CERD.

If we compare stances of CERD and ECRI
toward the same event, obviously ECRI took
much more principal position against supra
state, whereas CERD clearly attempted to sub-
stitute criticism of Moscow with hesitant advis-
ing tone after several years elapsed from the
events concerned.

On 23 March, 2007 Georgia submitted
application to the European Court of Human
Rights requesting to admit claims against the
Russian Federation on violation by latter of
the European Convention of Human Rights,
Russian Constitution and other national legis-
lative acts and to award compensation to the
victims to be paid by the Russian Federation.?!

The Court found the case Georgia v.
Russia admissible and after almost ten years of
reviewing the merits of the case adopted a de-
cision upholding Georgia’s claim and dismiss-
ing Russia’s attempt to “cope all Georgians in a
tier of illegal migrants, which would justify any
kind of forcible measures against them”.

Significantly, for the first time in ECRI
history, exactly its statement, submitted by
Georgia, was applied by the Court as one of
the evidences for the decision.?
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Therefore, ECRI statement adopted on a
“hot pursuit” mode didn’t remain a “pie in the
sky” notwithstanding all efforts by the respon-
sible state to prevent review of the case and
after failing in doing so, to validate actions by
its authorities as lawful measures.

On 2 July, 2015, Ministry of Justice of Geo-
rgia submitted position paper to the European
Court of Human Rights seeking remedies for
the victims of gross human rights violations as
a consequence of 2006 collective expulsion of
Georgians from the Russian Federation and re-
quested compensation.

Indicated document is based on the Court’s
decision of 3 July, 2014 on the case Georgia
v. Russia, which found numerous violations of
fundamental human rights of Georgians.

With this decision, the Court held that dur-
ing autumn of 2006, administrative practice
aimed at expelling total of 4,634 Georgians
had taken place in the Russian Federation.
This practice violated Article four of the Fourth
Protocol of the Convention. The Court also
noted that some 2,380 Georgians were arbi-
trarily detained in and evicted from the Russian
Federation in violation of the Articles 3, 5(1) and
5(4) of the Convention, while three Georgians
died in custody. The Court found that victims
of abovementioned abuses were deprived of
access to effective remedy, which resulted
violation of Article 13 of the Convention in con-
junction with the Articles 3, 5(1), 5(4) of the
Convention and Article 4 of the Fourth Protocol.

Finding these violations imposes legal ob-
ligation on the Russian Federation to pay com-
pensation to Georgia for breaching abovemen-
tioned rights.

Ministries of Justice of Georgia an Russian
Federation were given 12 month period time-
frame to agree on the amount of compensation
and in case of failure to reach a deal, they were
to submit written observations on this issue to
the Court.

On 3 September, 2014, Ministry of Justice
of Georgia applied to the European Court of
Human Rights as a mediator and sought as-
sistance in holding negotiations with Russia in
the Court premises. In response to this plea,
Georgian authorities were informed that the
Court’s involvement in this process would be
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more appropriate only after parties filed their

positions regarding compensation before the

Court.

The Ministry of Justice did not receive any
communication from the Russian counterpart
bypassing the Court.

Consequently, in line with the Court’s in-
structions and in light of impossibility to hold
negotiations with the Russian Federation, the
Ministry of Justice submitted written observa-
tion to the Court regarding the issue of com-
pensation.

For moral damage, Georgia requests total
of EUR 70,320,000 from the Russian authori-
ties. This request is based on well-established
case law on analogous cases by the same
Court.

The Court is due to discuss the matter and
determine subsequent procedures for parties.
Georgia is expected to receive through the
Court Russia’s written observation, which was
due for submission also within 12 month pe-
riod.

Therefore this case illustrates that:

1. ECRI statement of 15 December, 200623
bears particular political significance. As
mentioned above, this was first harsh criti-
cism against ruling policy of the Russian
Federation and this was also first prec-
edent under the CoE organs, which was
published on the official web-site of the
Council.?*

2. Even though this statement was immedi-
ately published on the web-site, “some-
how” it happened that Georgia did not
include it in the application of 23 March,
2007.

3. In addition, either dissenting opinion of
the Georgian judge does not refer to this
statement; however it is visible in the docu-
ments collected by the Court on its own.?
In the aftermath of the exodus, it was ex-

pected that in its forthcoming country report on

Russian Federation?® ECRI would make spe-

cific emphasis on 2006 events, on which the

Commission demonstrated the principle stance

and convinced the international community that

irrespective of the state concerned, ensuring
and securing human rights is an unconditional
requirement for all states.
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Despite the principal position of ECRI ex-
pressed previously on ill-treatment of ethnic
Georgians by Russia, this policy has been dra-
matically changed later on. It is unclear — this
alteration is a consequence of negligence or
bears deliberate toning down implications.
Numerous issues are emerged:

e Why the abovementioned events did not
have proper coverage during the round-
table held in Russia on 23 September,
20087

e  Why the fourth cycle of ECRI reports con-
cerning the Russian Federation monitoring
does not refer to the described events?
Furthermore, absence of information on

ECRI web-site about the above indicated

roundtable is beyond any logic.

1

However, Georgian side also leaves ques-
tions in this regard:

e Why the Statement was not included in
the application of 23 March, 2007 to the
European Court of Human Rights?

o  Why the dissenting opinion of the Georgian
judge does not refer to this Statement?
The only instance, when this Statement

was given a proper weight is the ruling of the

European Court of Human Rights, whereas the

Court applied it as one of the basis of its moti-

vation.

Our point is that Georgia should have paid
stronger attention in collecting documents for
submission to the Court. Also, ECRI should
have acted more consistently in finalizing im-
plementation of its echoed position.

Georgia joined the Council of Europe in 1999. In the same year, expert from

our country was elected as ECRI member. Person selected for this position was
academic Levan Alexidze, who held this duty up until 31 December, 2012. After-
wards former Ombudsman of Georgia Giorgi Tughushi was elected to take over
this post. As for the deputy member, which fully substitutes the Member during
his/her absence, in 2003-2009 this position was held by Konstantine Korkelia —
professor of the International Law Institute at the lvane Javakhishvili Tbilisi State
University, and from there on this position has been held by Ketevan Khutsishvili
— professor of the International Law Institute at the lvane Javakhishvili Tbilisi

State University.

Statement of the European Commission against Racism and Intolerance on re-

cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=1074551&Site=COE

Statement of the European Commission against Racism and Intolerance on re-

cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=1074551&Site=COE

KOSOVO Declaration adopted by the European Commission against Rac-

ism and Intolerance (ECRI) at its 19th plenary meeting (Strasbourg, 15-18 June

1999)

http://www.coe.int/t/dghl/monitoring/ecri/archives/ECRIs_work/Kosovo Decla-

ration/Kosovo_Declaration_en.asp

ECRI's 19" plenary meeting is taking place at a time when current events in

Europe provide a tragic illustration of the consequences that a rise in racism
and intolerance may have for all the populations of a region, regardless of their
national or ethnic origin or religious beliefs.

ECRI is unanimous in expressing its profound distress at the recent dramatic
events related to the Kosovo crisis.

ECRI deplores the fact that hundreds of thousands of Kosovars have been
forced to leave their homes. It firmly condemns any form of ethnic cleansing and
expects that those responsible will be brought before the International Criminal
Tribunal for the former Yugoslavia in The Hague. ECRI also urges all countries
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and relevant international organisations to assist in the return of refugees to their
homes, the reconstruction of countries most affected by the crisis and the re-
establishment of democratic security in the region.

ECRI wishes to contribute, within its own field of competence, to the wider efforts
being carried out by the Council of Europe in the region, especially in the context
of the latter’s participation in the Stability Programme for South-East Europe.
ECRI has instructed its Bureau to prepare concrete proposals in this respect,
such as adjusting the timetable for ECRI's country-by-country work; taking into
account, in ECRI’s reports on the countries concerned, the specific needs, within
ECRI's sphere of competence, arising from the crisis situation with which the
region is faced ; the strengthening of national specialised bodies to combat rac-
ism and intolerance, etc.

ECRI expresses its readiness to take part in any appropriate activities for which
its contribution is requested, with the aim of re-establishing a climate of confi-
dence and promoting the belief that “living together, in a multicultural and multi-
ethnic society, is both possible and enriching”.

ECRI Declaration on the use of racist, antisemitic and xenophobic elements in
political discourse, adopted on 17 March 2005, —
http://www.coe.int/t/dghl/monitoring/ecri/activities/14-Public_Presentation_Par-
is_2005/Presentation2005_Paris_Declaration_en.asp

Statement by the Council of Europe Anti-Racism Commission on the current
humanitarian crisis in the Mediterranean —
http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleas-
es/195-19 06_2015_StatemenMediterranee_en.asp

The European Commission against Racism and Intolerance (ECRI) wishes to
express its grave concern at the current humanitarian crisis in the Mediterranean
region, which has already cost so many human lives.

Many thousands of children, women and men are risking their lives, and are be-
ing exploited by human traffickers, trying to escape various tragic situations in
their home countries. This situation has ignited xenophobic attitudes in a number
of European states and societies. Until now the great majority of these migrants
are hosted in only a few countries of southern Europe.

The dignity of all persons is a fundamental value enshrined in the European Con-
vention on Human Rights. Migration has been part of the common experience of
all our countries and our European values have been greatly influenced by this.
Accordingly, ECRI calls on the member states of the Council of Europe to show
solidarity with these very vulnerable persons and to accommodate appropriate
numbers of them in a fair manner on their territory, as a matter of urgency. This
shared responsibility will not only help persons in desperate need but will also
strengthen the bond between European countries.

The European Commission against Racism and Intolerance (ECRI) wishes to
express its deep concern about recent events affecting Roma and many immi-
grants in ltaly.

Roma and immigrants have been the subject of violent racist attacks and entire
communities have been held responsible for criminal acts committed, or alleg-
edly committed, by individuals from these communities. In this context, ECRI
particularly regrets the persistent racist and xenophobic discourse by some ltal-
ian politicians, even at the highest levels, and in the media. It is also concerned
that, in this critical situation, the Italian authorities are taking measures whose
conformity with national and international human rights standards is question-
able. ECRI notes that these events have affected persons of Roma origin from
Romania and other countries, but also Italian citizens of Roma origin, Romanian
citizens generally, and immigrants, whether with or without legal status in Italy.
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In keeping with the recommendations contained in its third report on Italy pub-
lished on 16 May 2006, ECRI emphasises the urgent need for the Italian authori-
ties to take a firm stand against all forms of racism and xenophobia, including
hate speech, so as to curb and prevent the development of these phenomena in
Italian society. The ltalian authorities must ensure that law enforcement person-
nel protect every individual, including Roma and immigrants. ECRI calls on the
Italian authorities to ensure that in respect of Roma and immigrants the rule of
law is maintained and the principle of non-discrimination as embodied in Council
of Europe standards is strictly observed.
The European Commission against Racism and Intolerance (ECRI) wishes to
express its deep concern about the results of the Swiss popular initiative which
approved the inclusion, in the Federal Constitution, of a new provision banning
the construction of minarets.
In its report on Switzerland published on 15 September 2009, ECRI clearly re-
gretted that “an initiative that infringes human rights can be put to vote”. ECRI
added that it “very much hoped that it would be rejected”.
The figure of 57,5% in favour of the ban, and the fact that the Federal Council’s
and other key Swiss stakeholders’ call to vote against went unheeded, are dif-
ficult to reconcile with the efforts made to combat prejudice and discrimination
in the country over the last years. This vote will result in discrimination against
Muslims and infringe their freedom of religion. As ECRI has warned in its report,
this risks creating further stigmatisation and racist prejudice against persons be-
longing to the Muslim community.

ECRI calls on the Swiss authorities to study carefully the consequences of this
vote and do their utmost to find solutions that are in keeping with international
human rights law. In the meantime, ECRI emphasises the urgent need for the
Swiss authorities to follow-up on its recommendation “to pursue their efforts and
dialogue with Muslim representatives.

Strasbourg, 24.08.2010 — The European Commission against Racism and In-
tolerance (ECRI) is deeply concerned about the treatment of Roma migrants in
France today.

In a report published in June 2010, ECRI had called on the French authorities to
combat the racist attitudes and hostility harboured by the majority population vis-
a-vis this community. In recent weeks high-ranking officials have made political
statements and the Government has taken action stigmatising Roma migrants.
The latter are held collectively responsible for criminal offences and singled out
for abusing EU legislation on freedom of movement. ECRI can only express dis-
appointment about this most negative development.

Already in 2005 ECRI had recommended that France should ensure Roma mi-
grants’ social rights to housing, health and education. In 2010 many such per-
sons still live in squalid conditions in makeshift camps. A policy based on evic-

tions and “incentives” to leave France, even assuming that relevant human rights
standards are complied with, cannot provide a durable answer.

While France may impose immigration controls in accordance with its interna-
tional obligations, ECRI wishes to recall that EU citizens have the right to be on
French territory for certain periods of time and to return there. In these circum-
stances, France should look for sustainable solutions in cooperation with partner
States and institutions.

Generally speaking, ECRI considers that anti-Gypsyism, which is a particular
form of racism, should be effectively combated in all European countries. Well
resourced programmes capable of reaching out to the real target groups are
needed to counter Roma marginalisation and the negative image that inevitably
accompanies it. Government policies or legislative proposals that are grounded
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in discrimination on ethnic grounds are impermissible and run counter to legal
obligations binding on all Council of Europe member States.

Strasbourg, 7.6.2012 — The European Commission against Racism and Intoler-
ance (ECRI) of the Council of Europe wishes to express concern about recent
events in Armenia, involving leading political figures openly condoning homo-
phobic violence.

Setting a club on fire was characterised by a high-ranking State official as a re-
bellion against homosexuals, which was completely right and justified. And one
of the persons arrested by the police in connection with the attack was bailed out
by two members of parliament, who appeared to provide support for the alleged
perpetrators in, inter alia, declarations made to the press.

ECRI draws attention to the destructive consequences that such statements —
and the various manifestations of hatred they have encouraged — are likely to
have for the peaceful and tolerant society it has always tried to foster in Armenia
and all other Council of Europe member States.

In ECRI's view, events of this nature create a dangerous sense of impunity which
undermines, in a fundamental manner, overall respect for human rights. ECRI,
therefore, calls on the Armenian authorities to investigate fully the underlying
criminal acts with a view to establishing, inter alia, the motives of the alleged
perpetrators. It also calls urgently on all Armenian political parties to distance
themselves from such extreme forms of expression, which are clearly incompat-
ible with the values that ECRI has always promoted.

Strasbourg, 4.9.2012 — The European Commission against Racism and Intoler-
ance (ECRI) of the Council of Europe wishes to express consternation at the
pardoning and release of Ramil Safarov, shortly after he had been transferred
from Hungary to Azerbaijan in order to serve there a sentence of life imprison-
ment imposed by a Budapest court for the murder of a Armenian army officer in
2004.

ECRI's position has always been that hate crime should be adequately pun-
ished. It is, therefore, concerned that developments such as those in the Safarov
case risk cultivating a sense of impunity for the perpetrators of racist offences of
the most serious nature. This could undermine in a fundamental manner the fight
against racist violence, which unfortunately continues to plague many European
countries.

ECRI is, in addition, apprehensive about the impact that the pardoning and re-
lease of Ramil Safarov might have on the general climate of opinion concerning
the Armenian community in Azerbaijan. ECRI has repeatedly recognised the link
between the harsh comments regularly made in this country about the Nagorno-
Karabakh conflict and the discrimination that Armenians coming under Azerbai-
jan’s jurisdiction encounter in their daily lives. ECRI considers that, today more
than ever, considerable efforts are needed on the part of the Azerbaijani authori-
ties to ensure that these persons do not feel threatened.

ECRI wishes to draw the Azerbaijani authorities’ attention to the need to respect
the values it has always promoted and to which they have subscribed when
becoming a member of the Council of Europe. It urges them to take whatever
measures are possible to redress the situation created by their handling of the
Safarov case.

Strasbourg, 10.12.2012 — The European Commission against Racism and In-
tolerance (ECRI) of the Council of Europe wishes to express its deep concern
about the rise and activities, in Greece, of Golden Dawn, a neo-Nazi, racist and
xenophobic political party, which is represented in the Hellenic Parliament.

This party openly uses virulent nationalist and anti-immigration rhetoric, drawing
on the vulnerability of the Greek public during a time of extreme economic crisis
in the country.
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Members of Golden Dawn have systematically carried out acts of violence and
hate crimes, at times tolerated by the police, against immigrants, political op-
ponents, ethnic minorities and those who express concern about the situation.
ECRI calls upon the Greek authorities to take firm and effective action to ensure
that the activities of Golden Dawn do not violate the free and democratic political
order or the rights of any individuals.

While ECRI recognises that everyone has the right to associate freely in political
parties, their prohibition or enforced dissolution may be justified in the case of
parties which advocate the use of violence.

ECRI furthermore recalls its declaration on the use of racist, antisemitic and xe-
nophobic elements in political discourse, adopted on 17 March 2005.

e.g. Statement by the European Commission against Racism and Intolerance
concerning the pardoning in Azerbaijan of a person convicted of hate crime, ad-
opted 4 September 2012; Statement by the European Commission against Rac-
ism and Intolerance on the ban of the construction of minarets in Switzerland,
adopted 1 December 2009

Founded in 1969 and currently has 177 member states.

7 CERD/C/RUS/CO/19 20 August 2008, CONSIDERATION OF REPORTS SUB-

21
22
23

24
25

26

MITTED BY STATES PARTIES UNDER ARTICLE 9 OF THE CONVENTION
Concluding observations of the Committee on the Elimination of Racial Discrimi-
nation RUSSIAN FEDERATION

CERD/C/431/Add.2 29 July 2002, REPORTS SUBMITTED BY STATES PAR-
TIES UNDER ARTICLE 9 OF THE CONVENTION, Seventeenth periodic reports
of States parties due in 2001, Addendum, Russian Federation
CERD/C/RUS/CO/19, 20 August 2008, par 13

CERD/C/RUS/20-22, 6 June 2012, Reports submitted by States parties un-
der article 9 of the Convention , Twentieth to twenty-second periodic reports of
States parties due in 2012, Russian Federation, par 13(415-419)

ECtHR, CASE OF GEORGIA v. RUSSIA (1) (Application no. 13255/07)

Ibid

Statement of the European Commission against Racism and Intolerance on re-
cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI's 41st plenary meeting — https://wcd.coe.
int/ViewDoc.jsp?id=1074551&Site=COE

available at: https://wcd.coe.int/ViewDoc.jsp?id=1074551&Site=COE

ECtHR, CASE OF GEORGIA v. RUSSIA, Strasbourg, 3 July 2014, section D —
The impugned events according to various international governmental and non-
governmental organisations.

ECRI report on the Russian Federation (fourth monitoring cycle), adopted on 20
June 2013.
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IMPORTANCE OF INTERNATIONAL POLICE ATTACHE
COOPERATION AND CASE OF GEORGIA

INTRODUCTION

Recent decades are characterized with in-
creased pace of globalization, including more
intense migration of persons and accompany-
ing technological developments. Such develop-
ments created a situation when crimes cannot
be looked from the prism of one state as they
spread across borders and increasingly have
transnational character. In many cases legisla-
tions and interests of countries of origin, transit
countries and/or destination countries overlap
and impact combatting such crimes. The need
of countries to coordinate their actions and
share experience with a purpose to prevent
crimes, created the necessity to strengthen fur-
ther law enforcement cooperation’.

This Article focuses on the international
law-enforcement cooperation, with special em-
phasis on police attaché cooperation, its legal
basis and role in modern international rela-
tions. Georgia will be discussed as an example
of state practice in this field.

Importance of law enforcement
cooperation

The objective of the law enforcement co-
operation is combating crime in all its forms
and prevention of crimes based on past experi-
ence.

The need for and importance of law-en-
forcement cooperation is fully comprehended
in modern society and is carried out on differ-
ent levels of authority and in different forms.?
Considering specific need, police cooperation
can be carried out on the basis of reciprocity
principle, bilateral treaties, police attaché co-
operation, regional cooperation frameworks
(GUAM Organization for Democracy and Eco-
nomic Development, Organization of the Black
Sea Economic Cooperation (BSEC), etc.) or
through international organizations (Interna-
tional Criminal Police Organization (INTER-
POL), European Police Office (EUROPOL)).
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Effective law enforcement cooperation
could be established through the following
three necessary steps: identification of transna-
tional problem (organized crime, drugs, terror-
ism, etc.), creation of legal basis for address-
ing these problems (treaties, memorandums of
understanding,) and last, but not least, enforce-
ment of the legal basis.®

Obligations of countries with regards to
international police cooperation include opera-
tional cooperation to exchange criminal intel-
ligence, assistance in gathering evidence and
sometimes apprehension of suspected crimi-
nals. However, for the purposes of prevention
of and response to specific crimes, it is also
important to share knowledge and experience,
establish direct contacts and nurture trust
among law-enforcement agencies, which will
facilitate future cooperation.

Police Attaché Cooperation —role
and status

Police liaison officers or police attaché co-
operation has proved to be most effective and
time preserving channel of police cooperation,
since it provides for direct, prompt and less bu-
reaucratic communication between the parties.
As regulated by bilateral agreements between
respective parties on fight against crime/police
cooperation, cooperation though police atta-
chés may include: exchange of criminal intel-
ligence information, best practices, statistics on
crime and migration; coordination of joint mea-
sures, adoption and implementation of annual
assistance/cooperation plans, trainings, study
visits, etc.

Police or security attaché are in a posi-
tion to represent state interests related to law
enforcement to partner states. Depending on
a government structure of a particular state,
these terms may be interchangeable and dif-
ferentiate between purely police functions and
security/intelligence matters (functions of se-
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curity forces: intelligence, counter-intelligence,
counter-terrorism and etc.) or refer to both“.

Who is police attaché, what are their func-
tions and what is the legal basis of their op-
eration? These are the questions that do not
have uniform answers as development of the
concept of a police attaché has a long history of
state practice and often regulated by bilateral
treaties between states.

In most cases, police attachés are mem-
bers of diplomatic missions of their sending
states and are integrated with their embassies
or general consulates.’

It is noteworthy that “attachés” are not con-
sidered to be career diplomats, rather they are
appointed for the purpose of enhancing rela-
tions with host country in the specific field of
their expertise.® Often attachés are not mem-
bers of the sending country’s diplomatic ser-
vice or foreign ministry, and therefore are only
“attached” to the diplomatic mission. Though
Vienna Convention on Diplomatic Relations
(hereinafter “the 1961 Convention”) specifically
mentions only military, naval and air attachés,
it leaves up to sending state to appoint staff
members of the mission:

“Subject to the provisions of articles 5, 8,
9 and 11, the sending State may freely appoint
the members of the staff of the mission. In the
case of military, naval or air attachés, the re-
ceiving State may require their names to be
submitted beforehand, for its approval”.”

This provision of the Convention only re-
fers to a prior notification of the names of these
attachés and the list is not exhaustive. Besides
the police attaché, sending state may deploy
cultural, commercial, agricultural, educational
or any other attaché to strengthen ties in cor-
responding sphere depending on bilateral re-
lations between two states and their mutual
interests.®

Moreover, Vienna Convention on the Law
of Treaties recognizes the importance of “any
subsequent practice in the application of the
treaty which establishes the agreement of the
parties regarding its interpretation.”

With regards to the appointment pro-
cedures of police attachés the practice of
the Kingdom of Belgium is very interesting;
Belgium considers that Article 7 of the 1961

Convention also applies to the appointment of
police attaches and established the same regu-
lations of their appointments as for the military,
naval or air attachés.°

Deployment of the police attachés to the
diplomatic missions is or should be regulated
by the national legislation of sending states'.
Based on the state practice, this issue can be
regulated by the relevant legal act' or by an
agreement (MoU, cooperation agreement or in
any other form) between Ministry of Interior and
Ministry of Foreign Affairs of a sending state™.

Georgia’s law enforcement cooperation

Taking into account strategic geo-political
location and lack of control over the third of the
country’s territories due to ongoing conflict and
occupation, Georgia faces many complex chal-
lenges. In order to successfully address them
and ensure the security in the country, the im-
portance of international law-enforcement co-
operation should not be underestimated.

Georgia’s international treaties and nation-
al legislation comprehensively regulate law-en-
forcement cooperation. Up to recently, police
cooperation with partner countries was mostly
carried out on the basis of reciprocity principle
and bilateral agreements' that provide ap-
pointment of police liaison officers. Besides
sharing criminal intelligence information, inter-
national police cooperation provides opportu-
nities for Georgia and its partner countries to
share experience and knowledge and improve
the capacities of law enforcement agencies.
For example, in view of Georgia’s success in
combatting so called “thieves-in-law” phenom-
enon, Georgia’s experience and methods are
very valuable for EU Member States that are
now facing the same problem.

As a result of reform carried out in August,
2015 police and security functions of the
Ministry of Internal Affairs of Georgia (MIA)
have been separated and new agency — State
Security Service of Georgia assumed responsi-
bility for state security related issues." This ar-
ticle will focus of the international cooperation
carried out by the Ministry of Internal Affairs
of Georgia (MIA) for purely law-enforcement
purposes. Besides bilateral agreements of
cooperation, Georgia carries out international
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police cooperation on the basis of reciprocity
principle and within the frameworks of mul-
tilateral forums of cooperation. As a member
of INTERPOL, National Central Bureau of
INTERPOL under MIA is actively and efficiently
coordinating cooperation between relevant na-
tional agencies, with National Central Bureaus
in other countries and General Secretariat of
the Organization.'® MIA is also actively working
to establish strategic and operational coopera-
tion with Europol and it is expected that this at-
tempt will succeed in the course of 2016.

For the purpose of facilitating active law-
enforcement cooperation, including through
Police Liaison Officers/Attachés, special divi-
sion of International Police Cooperation was
established in the Central Criminal Police
Department of MIA.""

As for the legal basis, it is noteworthy that
the Law of Georgia on “International Coope-
ration in Criminal Matters”, elaborated by
the Main Prosecutor’s office of Georgia, only
regulates issues of cooperation between judi-
cial authorities (e.g. issues of extradition and
mutual legal assistance). The mentioned Law
introduced separation between international
cooperation of law enforcement agencies and
judicial authorities of Georgia.'®

With the purpose of introducing uniform
approach and regulations of police cooperation
MIA initiated two important legal acts, namely:

In 2012 MIA started development of a
draft Law of Georgia on International Law
Enforcement Cooperation for the realization
of efficient international cooperation in the
field of prevention, detection, and suppression
of crimes on the basis of international trea-
ties, principle of reciprocity and ad hoc deci-
sions made by the Minister or Deputy Minister.
The Parliament of Georgia adopted the law in
October 4, 2013.
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The need to develop the Law of Georgia
on International Law Enforcement Cooperation
emerged due to international commitments con-
cerning the cooperation envisaged by bilateral
or multilateral treaties' of Georgia and need to
incorporate them into the national legislation.
This Law also aims at fully implementing the
obligations regarding international law enforce-
ment cooperation enshrined in the relevant bi-
lateral and multilateral treaties of Georgia, es-
pecially Council of Europe Second Additional
Protocol to the European Convention on Mutual
Assistance in Criminal Matters?® and internation-
al police cooperation envisaged by Article 35 of
the Budapest Convention on Cybercrime?'.

Based on the Law on International Law
Enforcement Cooperation respective agen-
cies of Georgia can realize international police
cooperation with law enforcement agencies of
other countries or respective institutions of in-
ternational organizations on the basis of its pro-
visions without the need to refer internationally
binding cooperation.??

The new Law provides the definition of po-
lice/security attaché?, forum of liaison officers
and/or police/security attachés?* and their im-
portance?s.

Another important legislation regulating
Georgia’s international law-enforcement co-
operation is the Law of Georgia on Diplomatic
Service. In 2013, MIA elaborated amendments
to the law, which introduced the position of po-
lice attaché/liaison officer in the diplomatic ser-
vice. According to the amendments, police at-
taché/liaison officer will be a senior diplomatic
agent, appointed by, and under the direct au-
thority of MIA.% In case of mutual agreement of
Georgia and receiving country, the regulatory
framework is in place to enhance cooperation
through police attaché/liaison officer appointed
in the diplomatic missions.

* The views expressed in this article do not represent the official position of the
Government of Georgia, but are solely the views of the authors.
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BEKA DZAMASHVILI

THE ROLE OF SPECIAL REGIONAL ANTI-DISCRIMINATION ACTS IN LIGHT
OF GENERAL PROHIBITION OF DISCRIMINATION

The Article examines effectiveness of regional
anti-discrimination treaties in light of global multi-
lateral human rights instruments, which regulate
anti-discrimination matters. Apart from the human
rights treaties adopted under the aegis of the UN,
regions, such as Europe, Africa and Americas also
established own systems of human right protec-
tion through adoption of various general or specific
human rights conventions. Taking into consider-
ation universal application of global human rights
treaties, existence of special regional anti-discrim-
ination treaties sometimes becomes questionable.
The research is concentrated on whether special
legal acts applicable in certain regions ensures
more guarantees for equality and to what extend
practical implementation of such acts may be as-
sessed as effective.

For this purpose, the Paper first analyzes two
different anti-discrimination systems applicable in
Europe, namely under the Council of Europe frame-

work and under the European Union. Afterwards,
the article discusses special conventions on com-
bating discrimination applicable in Americas and
finally It overviews anti-discrimination conventions
applicable in Africa.

The Author concludes that adoption of special
anti-discrimination acts on a regional level creates
better opportunity to combat discrimination and
inequality. From the one hand, such anti-discrim-
ination instruments regulate specific issues related
to the anti-discrimination more clearly and pre-
cisely, and from the other hand these documents
foster more effective implementation of anti-dis-
crimination standards in practice. Therefore, adop-
tion of specific regional anti-discrimination acts
may be considered suitable, but they are required
to be formulated properly, obviously in a balanced
manner as to avoid incompatibility with common
human rights context applicable on a global level.
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NINO BERISHVILI

Review:

EXTRA-TERRITORIAL APPLICATION OF THE PRINCIPLE OF
NON-REFOULEMENT — COMPARING THE NORMS OF THE LAW OF
THE SEA WITH INTERNATIONAL REFUGEE LAW

The article analyses the significance of
creating international regulation to address
the needs of asylum seekers and refugees
and within the framework of its development,
highlights the adoption of the principle of non-
refoulement as the cornerstone guaranteeing
the protection of persons fleeing their countries
where their life and freedom is threatened on
the grounds of race, religion, nationality, mem-
bership of a particular social group or political
opinion. In this regard, the article discusses the
historic development of the principle within the
international refugee law, starting from the 1928
non-binding Arrangement under the League of
Nations and coming a long way to be reflected
in Article 33 of the 1951 UN Convention.

On this background, the article raises the
issues of interpretation and application of the
principle of non-refoulement, when the asylum
seeker is located on the high sea. Further on,

84

the article analyzes the various norms of the
law of the sea (1982 UNCLOS, 1979 SAR and
1974 SOLAS) concerning the rescuing and
rendering assistance to persons facing dan-
ger in the sea and the responsibilities of the
state whose flag the ship flies. However, it is
noteworthy that these conventions specifically
regulate the issue of rescuing persons on the
sea and none of them mention what happens
to that person afterwards. Considering these
challenges and the specifics of the issue raised
herein, the article does not provide specific an-
swers, but rather offers what are the approach-
es and solutions in terms of interpretation and
extra-territorial application of the principle of
non-refoulement in contemporary international
law. Thus, the article contributes to further em-
phasizing and facilitating the discussion in this
direction.
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IRINA AGHAPISHVILI

ANALYSIS OF THE DEVELOPING (EMERGING) ECONOMIES:
FDI PROTECTION STANDARDS

INTRODUCTION

2008 economic crisis had significant influ-
ence on the concepts that formed the frames for
global and local economic and financial order. It
has reframed world economic order. Precisely,
United States and Europe that starting from
WWII where the ones defining rules, were
handling the crisis. Oppositely, countries with
developing and emerging economics “raised”
more quickly in recent years.What's most im-
portant here is that for the first time in the his-
tory they have been able to take a side on the
table, where the issues with regard to the world
economic order are being solved.'This made it
important to analyze these changes and their
participants from the legal vantage point.

Before 2008 the real difference between
developing and emerging economies was
nonexistent and as mentioned by Thomas
Friedman “it was crisis that changed the world,
where Americans’ and Europeans (white) eco-
nomic power was caused by non-western (non-
white) countries, such as China and India.”

For the purposes of the article both terms
are equal and mean the country, which had
undergone serious economic reforms and con-
sequently went to the path of transforming into
dynamic, growing economy in its region and
globally.2As a result, investing in these coun-
tries became so attractive, that UK, for exam-
ple, had to elaborate strategies in 90s in order
to slow down the trend of decreasing capital in
large corporations.*Some scholars even com-
pared the trend to the American Gold fever of
previous centuries.®

In spite of the great interest in the emerging
economies, the legal analysis of the phenom-
enon has not been conducted, even in these
countries.The lack of the theoretical studies is
supported by the title as such “countries with
developing economies”.Specifically, this is the
term descripting group of countries and it is
empty from analytical standpoint and as men-
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tioned by Henry Grunwald evolved just for the
“changes in nomenclature”.® More precisely, he
was pointing out to the need for renaming third
world as it would create uncertainty to call this
way both functionless African states and devel-
oping (growing),industrial American countries.”

The necessity to review the issue from
legal point of view is supported by the fact
that during the last 20 years there were more
than thousand bilateral investment agree-
ments signed by the developing countries.
Consequently, international investment legal
rule has undergone some important changes,
which will be addressed below in the historical
prism. Also, cases will be analyzed on the im-
portant conclusions found by the tribunals and
generalized afterwards.

It has to be mentioned, that emphasis will
be made on the standards of FDI protection;
based on the fact that the stable environment,
as further supported in the conclusion, causes
competitive indicator of the investment inflow.

In the end, analyzing case law developed
around the developing countries enables us to
see better how the free trade and the democ-
ratization of capital movement influences tribu-
nal’s decision by loading it with context, in other
words — legal grounds.

1. THE IMPORTANCE OF FOREIGN
DIRECT INVESTMENTS FOR
THE DEVELOPING STATES

As it was already mentioned in the intro-
duction, during the previous years, inflow of
FDlIs in emerging economies is rising. In 2010,
for the first time the investments in the develop-
ing countries exceeded investments in the de-
veloped countriestand the stats remain more or
less the same up to this time. Consequently,
we see it more frequently, people speaking
what is the macro-economic impact of these
investments into the developing countries, if
there is any. Some consider it to be the human
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resources of the country, first of all — the large
consumer markets charm investors.® Others
think that there is high correlation with the host
state’s market and the GDP."° In other words,
the markets of big opportunities are attractive
for the investors. Although, this is the debat-
able issue, existing legal researches, does not
go deep into the theory of defining the concept,
as it is considered to be the part of the funda-
mental studies."

However, except for the economic factors,
regulated environment and tax regimes are
equally important for investors while making the
decision. Developing countries are frequently
criticized, as they impose special regimes for
the protection of local corporations.'?This exact
right of the host state will be addressed in the
following chapter. However, it has to be noted,
that despite the general observation that the
FDI support development of emerging econo-
mies, Theodor Moran in the book — “Does
Foreign Investment Promote Development?”3
— argues, that it's impossible to make general
conclusions, due to the differences we see in
the host states.™

Despite of the variety of the opinions, the
purpose of the present article is to ascertain,
that the emerging economies represent cer-
tain sort of civil society, in which commercial
entities focus on official (formal) relationships
rather than private.Consequently, normal re-
lationships give possibility to build business
relationships with the societies outside these
units."> Even more, today developing countries
actively try not only lure the foreign investor but
also provide them with very high standard of
protection.'®

2. INTERACTION BETWEEN INVESTMENT
PROTECTION AND THE INVESTMENT
ENCOURAGEMENT IN THE CASE OF
DEVELOPING COUNTRIES

Some standards of investment protection
are comparative, e.g. national or most favored
nationtreatment. They are dependent upon the
standards provide by the host country to its
citizens and the investors from third states. On
the opposite, standards like as of fair and equi-
table treatment and full protection and security

are already well established. It is asked, how
similar these pre-defined standards are for the
states notwithstanding the differences in their
development and social or political factors ex-
istent in the period of making an investment.'”

Consequently, the attempt of the host
country to regulate the inflow of the foreign
direct investments are characterized by the
mixed effect and although may protect certain
state interests; also can have negative effect
on the inflow of foreign direct investments in
general. It has to be mentioned here, that se-
lective policy, can only relate to investment es-
tablishment and fostering — not the protection.
Deriving from the fact that for the protection it
is necessary to have investment, this can have
certain consequences in opting out and permit-
ting “undesirable” investments. Consequently,
legal (righteous) protection issue arises only
with regard to the “desired” investment and the
interests of host states cause attracting them
with minimum expenditures.

Economic value of the investment first of all
covers the capital, which has the form of profit
and the host states are mostly oriented to de-
crease it. Consequently, countries that import
investments have to fight on “bi-polar” scale,
where on the one side corporations are highly
motivated to invest and on the other hand very
satisfied by the moderate profits."®Besides,
inadequate protection comes into opposition
with optimal threshold. As investors make de-
cisions on the basis of the risk analysis, high
risks should be balanced by the high profits.
Logically, diminishing risks enables profits to
be decreased.

In other words, if state gives the guaran-
tees lower than average the only way to find
desired investments is creating conditions for
higher and additional profits.

Risks assessment, even such as political,
and by nature is expensive service for many
corporations, is nothing more than mere “best
guess”."® Existence of the risks, practically com
pletely excludes investment in the country by
the small and medium businesses, and as far
as these companies are interested in investing
in developing countries this makes utter inter-
est of those countries to provide reliable pro-
tection mechanisms internally. Only this gives
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them ability to participate in investment market
turnover for the same cost as developed coun-
tries.

Number of arbitration tribunals when ma-
king decision and defining the level of the
breach and adequate compensation, lately, in-
creasingly take into account economic, social
and political situation in the country. However,
neither historical studies on the protection stan-
dards nor the analysis of their purposes in the
modern investment agreements, give explana-
tions whether the tribunals should take into ac-
count the state of economic and political devel-
opment of the country during trials and when
issuing award, even at the stage of imposing
compensation.

Consequently, tribunals have not discu-
ssed this issue when checking the performance
of the agreements. Only few tribunals took into
account status of development in investment
agreement when speaking about these pro-
tection standards. Besides, only full protection
and security and fair and equitable treatment
standards were addressed. Considering such
conditions at some time influenced decisions,
which were about the issue of expropria-
tion. Tribunals discussed these factors in two
separate contexts. One of the categories was
speaking about economic and political condi-
tions when imposing liability.?° In these deci-
sions ascertaining the fact of the breach of
agreement was dependent, inter alia, on the
conditions existent in particular countries.In
other cases, tribunals spoke about these cir-
cumstances, when deciding upon the amount
of compensation for the breach of either of the
standards set by the agreement.?!

3.IMPACT OF THE ECONOMIC AND
POLITICAL SITUATION OF THE STATE
ON THE ISSUE OF LIABILITY

Three types of circumstances can be em-
phasized, when tribunals took into consider-
ation factors discussed in previous chapter.
One category is about developing post-com-
munist countries, second relates to the coun-
tries which undergone major political and finan-
cial crisis. As for the third category, it's about
host countries, which are facing current politi-
cal hardships.
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3.1.Post-Communist Countries

When speaking about the countries, which
transformed from the communist to the market
economy oriented, some of the tribunals con-
sidered “development” in its general remarks,
others as a part of judgment.

For instance, in the case of Genin v. Esto-
nia the issue was the privatization of Estonian
bank,? when the court discussed to what ex-
tent the termination of the banking license
breached the investment protection standards;
however, before addressing standards directly,
tribunal made sort of general remarks on the
circumstances that Estonia was the developing
country. Tribunal ascertained, that in spite of
certain problems with regards to the treatment
of investor, the standard of the fair and equi-
table treatment was not breached:

“...Tribunal considers it imperative to recall
the particular context in which the dispute
arose, namely, that of a re-nascent inde-
pendent state, coming rapidly to grips with
the reality of modern financial, commercial
and banking practices and the emergence
of state institutions responsible for over-
seeing and regulating areas of activity per-
haps previously unknown. This is the con-
text in which Claimants knowingly chose to
invest in”.2

The case of Nagel v. Czech Republic was
about the relationship between state authority
and British company, regarding the issue of
obtaining license.? Plaintiff, was arguing, that
Czech Republic breached investment agree-
ment, when gave similar license to other au-
thority and investor. Tribunal noted,that it has
to be taken into account the particularly spe-
cific factual circumstances, in which the dispute
arose. More precisely:

“[Claimant] may also not have taken suffi-
cient account that the country was still in a
state of transition, in which the Government
and public authorities were laboring to de-
velop the newly born democratic system
and to create a well-functioning market
economy”.®

Tribunal did not discuss the breach of
standards, as it concluded that Mr. Nagel did
not make an investment.?
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This and the decisions similar to it make it
obvious, that tribunal, while striving to find out
the righteousness of the investor's expecta-
tions, revealed to be ready to discuss econom-
ic, social and political circumstances existent in
post-communist countries.

3.2.Host Countries under
Economic Crisis

Tribunals were frequently influenced by
the circumstance of economic crisis when dis-
cussing the cases about the countries of Latin
America facing economic crisis.

For instance, in the case of Olguin v. Repu-
blic of Paraguay,? when tribunal was discuss-
ing the fact of non-existence of expropriation
we see the signs for this. Specifically, tribunal
rejected the breach of investment agreement
protection standards in spite of the fact that
there were flaws in the Paraguay’s legal sys-
tem. When deliberating on judgment, tribunal
favored the issue of existing economic situa-
tion:

“This Tribunal does not accept claimants
contention that he was induced to make
his investment by the bulletins issued
by the Central Bank of Paraguay. To the
contrary, the Tribunal feels that prudence
would have prompted a foreigner arriving
in a country that had suffered severe eco-
nomic problems to be much more conser-
vative in his investments.”2

Also, when speaking about one of the
cases and analyzing principle of fair and equi-
table treatment tribunal stressed out direct cor-
relation between the requirement of stability of
regulatory and business environment and the
rightful expectations of the investor.?°lt went
even further and concluded that political, social
and economic conditions in the country should
be taken into account when defining the expec-
tations of the investor.

Intheend, the case of Gridv. Argentina®**was
about the issue of compensation with regard to
the electricity supply industry, when Argentina
engaged itself in the issue of compensation
due to the existing crisis. Tribunal emphasized
that “investor's expectations should had been
reasonable and adequate to the context of in-
vestments”.3!

3.3. Political Instability in the Country

The case Toto v. Lebanon® was concern-
ing the highway construction. The contract with
the primary indication on Lebanese court in-
cluded the ability of choice of the court. Toto
was stressing that number of actions from
Lebanese government “caused myriad of pro-
blems and prolonged taking required mea-
sures”.® Consequently, plaintiff filed a lawsuit
to the Lebanese court in accordance with the
contract provision and at the same time com-
menced arbitration trials on the basis of inve-
stment treaty. His claims was based on the
breach of the fair and equitable treatment,
which was caused by the fact that before the
Lebanese court his requests did not progress
for six years. Tribunal took into consideration
political situation in Lebanon and stressed out
that investor should not have the expectation
for functioning peaceful and consistent legal
system in the circumstances of political insta-
bility.3*

In one of the cases, the Greek investor
was asking for the compensation for the da-
mages he received during the widespread
civil unrest in Albania in 1997.%%Specifically,
on the basis of the contract he was construct-
ing roads in Albania, when the insurgents ru-
ined the construction sites. When deciding if
whether or not Albania breached the standard
of full protection and security, arbiters took into
consideration the level of the development of
the host country and indicated, that “Albanian
government was lacking the capacities during
the civil unrest™®and concluded that it would
be completely different if police refused to get
involved.When speaking of the level of devel-
opment tribunal differentiated between denial
of justice and full protection and security stan-
dard. Specifically, in tribunal’s opinion first is
not dependent upon the state’s development
level, while the full performance of second is
completely dependent upon this. In its decision
tribunal directly indicates, that the case should
be decided differently in case of developed and
strong country on one side and weak and in-
jured states on another hand:

“Foreigners who enter a poor country are

not entitled to assume that they will be

given things like verbatim transcripts of all

99



0LOIHOISILIHOLIT LOFOHOINIL TIH6XN), Ne2, 2015 - Ne1, 2016

judicial proceedings — but they are entitled
to decision-making which is neither xeno-
phobic nor arbitrary”.¥

3.4.The Influence of Economic and
Political Situation on Compensation

In number of cases, after tribunals con-
cluded there were substantial breaches of the
standards, the level of the development of the
country was considered as decisive when de-
termining upon the amount of compensation.

In one of the earlier cases, which were
examined by ICSID, the property of the inves-
tor was damaged as a result of insurgencies
and unrests.*®*Tribunal recognized Zaire (cur-
rently, Democratic Republic of Congo) liable
for not fulfilling the obligation of the investor’s
protection.Although the defendant argued on
the basis of the situation in the country, when
deciding on the breach of obligation, tribunal
did not take it into account, however consid-
ered it when estimating the compensation.
Specifically, it indicated that the damage and
the lost profit should not be evaluated by the
same principle it would be done in the case of
country with stable economy.

Similar case happened in one of the cases
against Argentina,® where the court concluded
that:

“The question for the Tribunal is ... how

does one weigh the significance of a le-

gal guarantee in the context of a collaps-
ing economic situation. It is certainly not
an option to ignore the guarantee, as the

Respondent has advocated and done, but

neither is it an option to disregard the eco-

nomic reality which underpinned the op-
eration of the industry”.4

4. THE IMPORTANCE OF DISPUTES FOR
FDI PROTECTION FOR THE EMERGING
ECONOMIES

During the last two decades developing
countries signed myriad of bilateral investment
treaties in order to attract foreign direct invest-
ments by forming stable and safe investment
environment.*'

Based on the treaties foreign investors
acquire important rights for protection of their
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investments from the expropriation and other
forms of discrimination, also they get the pos-
sibility to sue the country in the arbitration.
During the last years many investors applied to
this right and complained on the actions of the
government. The impact of these decisions is
important especially for developing countries,
as even one decision can weaken its econo-
my. It has ability to regulate public interest and
harm reputation of the country as a future in-
vestments destination.*? Taking all these into
account the question is raised: How prepared
are emerging economies for this legal chal-
lenge?

Arbitration regarding investment treaty is
pretty hard form of legal action, which heav-
ily depends on finances and legal expertise.
Because of the financial and administrative
barriers, public offices and authorities of many
of such states don’t bear enough legal exper-
tise to protect their interests. Consequently,
majority of them are obliged to turn to inter-
national legal services, which require fees for
their services same as they would in the case
of rich and developed countries.*?

During the last decades, international in-
vestment law has undergone important chang-
es. From the standpoint of foreign investors
— these days law provides much higher stan-
dards of protection.*The initial springboard of
these changes had been bilateral investment
treaties (BIT). Below we’ll address their evolu-
tion history in brief.

4.1. Evolution of the Bilateral
Investment Treaties

The fundaments for BITs had been laid in
post WWII period by the initiative from capital
exporting countries, in order to protect their
companies and citizens from rapidly changing
environment abroad.

Without the protection envisioned by in-
ternational law, investors were lacking any
guarantees that host countries were not going
to unilaterally alter contracts or the legislative
norms regulating the issues at stake. At the
same time, within the framework provided by
international law investors were lacking the in-
struments to sue the host state when the im-
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partiality of the local courts was doubtful.# The
only mean of protection was diplomatic protec-
tion from the state of origin. However, this pro-
cess was rather politic by its nature than legal
and is much dependent on the state discre-
tion.4®

Emanating from the deficiencies in the
international customary law, USA and other
capital exporting countries largely gave begin-
ning to the signatures of these bilateral treaties.
The treaties regarding the friendship, trade and
navigation where in essence such agreements,
however they quickly lost the popularity as they
were lacking the firm instruments for direct dis-
pute resolution between state and investor.*”

For the purposes of this article it has to be
mentioned, that if the economically developed
countries were signing these treaties in order to
protect investments, the developing countries
saw it as possibility to encourage and support
inflow of the investments.*®

Bilateral investment treaties were contain-
ing two major innovations — the reason that
made them so popular. First, they were pro-
viding investors with clearly formulated stan-
dards of the investment protection, which had
the power of international law. Second, based
on the conditions given in the treaty investors
could sue the host states. Both of these rea-
sons in unity require from the country to be
highly attentive when dealing with the invest-
ments.*®

Almost every treaty is comprised of five
fundamental and essential issues: “definition
and the scope of the foreign investment; per-
mission and establishment; national treatment
and post investment phase; warrantees and
issues of compensation in the case of expro-
priation; and the dispute settlement.”*°Division
of the standards can be made into absolute or
discretional and general standards. Latter, as
it was already mentioned might become condi-
tional (comparative) depending on the existing
situation in either of the states.

We should recall that prior to bilateral in-
vestment treaties investors were having hardly
any instruments for protection of their invest-
ments. Whereas modern treaties make it pos-
sible to solve disputes directly between inves-
tor and the state. In fact there is already offer

from the state and investor by initiating arbitra-
tion procedures accepts the offer.>'This right
needs to be assessed comprehensively, as for
the comparison even within the frames of the
World Trade Organization only state can com-
mence legal action against another state.5?
Almost every agreement offers investor
to initiate legal proceedings either within the
local courts of the host state or international
arbitration. Due to the fact that the investors
are doubtful about the impartiality of the local
courts they choose the latter. The next chapter
briefly addresses the results of this process.

4.2. Impact of the Arbitration Procedures
on the Developing Countries

As they represent global capital import-
ing countries, emerging economies, have to
defend themselves frequently in arbitration.
By the data from 2005 of the UN Trade and
Development conference, two thirds of the dis-
putes are against the developing countries.>*By
2012 the indicator was even higher.®In this
process their position is exclusively defensive —
there are only about 15 cases when companies
from developing countries filed the lawsuit.%

Investors’ lawsuits and the respective tri-
bunal awards, have significant impact on the
freedom of the emerging economies to regu-
late the market based on their public interests.
Challenged treatment refers to the state regu-
lations on the sensitive issues, such as water,
electricity, waste management and sanitary
conditions. More precisely, in number of cases
investor claimed that the treatment he received
was different from the treatment offered to the
local investors. In other cases for instance the
issue was the rights for the operation of the
waste management factory,%decision about
the amount of the taxes®’and the denial on the
permission of factory construction near the pro-
tected territories.®®

All of these makes it obvious that although
it's crucial from the legal standpoint the dispute
to be settled between state and the investor,
the analysis of the procedures that follow are
not less important, especially when it comes to
the developing countries as the accurate evalu-
ation will enable us to forecast further.
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CONCLUSION

The interim findings have already been
made, although several important aspects
should be highlighted in order to form the over-
all conclusion. Particularly, it must be noted
that the legal analysis of developing coun-
tries is becoming increasingly interesting con-
sidering their flexibility and most importantly,
change-oriented nature. The second circum-
stance, namely characteristics of legal system
in such states is directly connected with the
above-mentioned aspect — standards ofprotec-
tion proposed by the developing states in order
to encourage the investment flow. Lastly, the
accompanying processes of the guarantees of-
fered — arbitration procedures initiated based
on bilateral investment treaties.

Despite their enormous diversity in cultu-
res, political systems and ideologies, the coun-
tries with developing economies share a com-
mon declared national goal: “development”.®®
Their drive to achieve development over the

JOURNAL OF INTERNATIONAL LAW, N2, 2015 - N1, 2016

last five decades has influenced broad areas
of national life, including their laws and legal
institutions.®°

The definition of “development” has shifted
and evolved over time and was perceived in
two different ways: development as the com-
bination of the objectives and development as
the process by which these objectives are to be
achieved.®

Identification of the term without any legal
analysis resulted in very small changes of in-
ternational law over the past half century, as it
occurred in case of investors and foreign coun-
ties in which the investments have been made.

On the one hand, the above mentioned cre-
ated a positive environment in which, besides
the requirements based on the private legal re-
lations, the investor may have claims based on
international law.%? On the other hand, it puts at
the risk a coherence of the practice and stan-
dards of protection of foreign investments — the
cornerstone of international investment rela-
tions.
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1986, p. 98-101, par. 187-190) o ngo sbggzg
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dbmeme 35306, ozo dImbobrmgmdal 3obm-
bogo BomdmBomagbgmo goobbdgds sl
359mmb 99d0dmmgdalb Ladgmb Mgbmmyyz0gdo
30056MgdL, MM Lamgydoim bymobyymagds
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mm 300Rbgzl, Bm3 mymdszns BaM3mapaqbl
MHMgd00 Jamdafgdsl, Amdmal gobdsgemm-
3530(3, M3356@0Lb Hmmao dgdmabadbrmzmgds
dbmeme de facto s@dnbab@msznnmo 3356-
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dom, Hm3mgda(z dggbodsedgds LagMmedmEnbm
39dobo@otemn  badsGomal  3M0b(303930,
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ACTIVITY OF THE INTERNATIONAL COURT OF JUSTICE RELATED

TO THE LEGALITY OF WALLS

The Article discusses disputed inter-state
border walls around the world: wall built in
Northern Cyprus in 1974 by Turkey, wall con-
structed by Morocco during 1980-1986 in South
Sahara, barrier erected by Israel since 2001 in
West Bank and finally Russian project to as-
semble division barrier between Samachablo
and the rest of Georgian territory.

Author considers it false contention that
Berlin wall appeared to be the last page of ma-
terial division history. As noted by the Author,
the role and function of the wall for its builder
should not be considered as grounds for the

138

legality of construction, but other legitimate in-
terests, such as: state sovereignty, prohibition
of the use of force, non-intervention, respect of
people’s right to self-determination and gener-
ally respect to human rights, should also be
taken into consideration.

This issue has been examined by the in-
ternational court in one occasion, when the ICJ
was requested by the UN General Assembly to
render advisory opinion on legal consequenc-
es of the construction of wall in the Occupied
Palestinian Territories. As held by the Court, il-
legality of construction of walls may be based



B© XO6XNIw (), Fo601X8LOX IXISN0b boIm 0103 Mm LT LOLOFIHOISIL SIBNI 130 JTPTIBNL JO6(T1611THIBNL 01SMES BT

on disrespect for international principles an
norms, including principles of international
humanitarian and human rights law. lllegality
may also be manifested in particularly locat-
ing the wall on a special place, overall policy of
its constructor state (acquisition of the territory
by use of force, implanting illegal settlements),
negative impact on people’s right of self-deter-
mination, violation of free movement and other
related human rights.

Notwithstanding the large critic towards the
ICJ advisory opinion on West Bank wall, mostly
due to ungrounded findings, it contributes in
defining general framework of legality of other
“problematic barriers”. Based on international
legal norms and principles and findings of the
Court in the Wall case, the Author maintains
that construction of barriers by Turkey, Morocco
or Russia is to be considered as illegal.

139



3m83. 9dHYbzgmymBe oo JGregmedzoero

©050d9d0s 0byy-ab g0dm3(398mmdab bGeddodn

0179 mdoabo, 0. gogdogadal goddato 14
14, llia Tchavtchavadze Ave., Thilisi 0179
Tel: 995(32)2251432

www.press.tsu.edu.ge






